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SEoiS Sia H EF, later part of this 
MV [80M Volume was herero- 
fore obſcurely prin- 
ted by an imperfe&t 
Copic from a then 
unknowne Authour, 
underthe Title of The 
Lawyers light : We now reumprint it in faire 
light, by T Authors owne Copie, writ- 
ten(forthe moſt part)with his owne hand; 
vvee vouch his name and intitleit, as hee 
himſelfe did, The Engliſh Lawyer”: The 
other part hereof, which was nor former- 
ly printed, wee now allo put forthac- 
Kh 5 to the Authors owne Copie, 
and place it, as hee did, in the formoſt 

A 2 rancke; 
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Thefirſ concerning cheSwadene: And MN 
alſo divided into three diſtin: Seions, | 0 


H F frſt Seftion ng. 4 di rniin'wicÞ 


' what Natwrall gift wats. » "TOR Li 
the Law ought to be hrs roo lene 
The ſecond Seto comineth whit —_ fe 


bities are” in the Student as well 
Fertwesimtelleinall, and the liberatt Sciences ny 


Student ſhould be med: ang Knowltdees 
- ary hk we? ok of his melon ſo 
touching the Morall wvertnes for _—_ s Con- 


werſation, 


The third Seftion containeth Keke manner tad | 


tMethede that may be aſanjeny the and 
Nerds pre of farts in the knew: 
hui our Engliſh Lawes, | 
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Theſecond Treatiſe touching the _ 
Counſeller or Prattizer ofthe Lawves, 
is alſo ſubdivided into three princi- 
pall Parrs or SeQtions. 


þ {+94 Firſt concerneth his Private Counſel! given at 
home in hus Chamber to bis Client which « one part 
of his dury Conſulendo by way of Counſel. 

The Second Part or Settion concerneth the drawing 
of Aſſurances and Conveiances, which are of ſundry 
ſorts; which « his dutie Cavendo, by way of Caution, 

The Third Part or Settion concerneth hu Pleadings 
for his Client, And that is threefold : In point of Law : 
In Argument of Demurrers : In matter of fat, as in 
giving or delivering of Evidence. And the Patronage 
of Cauſes in Courts of pain : all which are bu dutics 
Agcndo by way of publike Attion, 
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In the Third Treatiſe CONC 


2 Iuage, are contained chek part —_ 
in two generall parts divided ; 
Preparation in his perſon, Se- 
conaly, his Praftice, 
| bi his Preparation, or conſideration of his Peron, the 
ualities required in an wpright Indge are i 
hos hee bee Religious, according to the Ceſll of 
Iethro «nts Moſes, Provide wen fearing God. 
2 Chron. 19.7. Exodus S.s 1.22.23, 
Secondly, T hey ou ought to bee men of Conrage. Pro. 


oy theameg People men of Conrage. Denr. 
© Thidy They hi tobe par Fs men, 
ng truly : T ey (al be rip 4x e ww 

pms ſowill to rewards 


and gifts doe blind, » —_— Exod.23.8. 
roy 5 Ecchas. 20. 28. 5 Cheos 19.7, 
Secondly if they have ne reſpetl of} 19.15. 
Deur. 1.17. 2 Chron. 19.7. T kirdly, if they be free 
from paſſions and perturbations of the minde, as anger, 
favesr, deſire of revenge, &rc. 


Fourthly, Indges ought to be wife, men able to dif. 
cerne circumfhanc » a. fob the miſchiefes and 
IncOnUenienc es the may enſue of i ate Indee- 
ments, Deur. 1.1 


Fifily, 1, es ought to be learned, eſpecially in the 
Lawes, Beye learned that judge the earth, 

The Second Part ,ohich us the Prattice of the Twdge, 
generally confidered i twoſold,firſt either Sedentary,in 
the Court wherein he fitteth : or Itinerate, in the Cir- 
cnite wherein be rideth, 
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Oraſmuch as the Exerciſe of 
all ſuch as enterpriſe the Pro- 
teffion, and doe Rn 


, ſteth , 1,eicher in the obtai- 


3 I or ſpeculation 
re tbrom, _ _ 
ſecution, or direction. 3, Or in the 
ul decfegend docermination oferaits haves 
called into queſtion : behoovefull it were (as mee 


_—_C 
better and more full liſhment of that 
which is,and muſt be expeted. And as the 
ſons whom our ſpeech concerneth, and ſe 
charge wehave here bricfely touched, are three 
in number, The Student, the Praftizer, and the 
Tuage : (For as touching the Pronothory or Clark, 
the Attorney, they are rather Miniſters to 
follow others,then Managers to dire&:) So will 
the matters incident to every of their duties 
yeeld us athreefold Treatiſe, and give us large 
ſcope of Diſcourſe in the proſecuting of ſuch 
things as are requiſite and incident unto the 
ſame, 

And firſtas touching the Student, & his ſpecula- 
tive ſearch of our Engliſh Laws(w* is his indea- 
vour and ſtudy)as it is in order formoſt, and by Na- 
ture the ground of the proceedings of both the 
other,being that indeed without the which the 
reſt cannot ſubfilt. Reaſon in this point 
that due conſideration, and careful! foret e 
ſhould be had for the obtaining and rriall of thoſe 
o_—__ are eſteemed as Yiatics neceſſaria, 
n ll implements bchoovefull in the perſon of 
him that ſhall undertake to deale therewith. 
Authors which have written Inſtitutions for the 
better information and direion of the learner, 
have required at the hands of ſuch their Auditors 
and followers as were to be inſtruted; theſe three 

ings, Natwre, Arte, and Exerciſe or ſe, eachof 
w*b they would ſo have,& indeed ſoought to. be 
linked to other,that ſeldome hath bin found per- 
feRion in any one perſon in whom all theſe _ 
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requireth, 
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(9) 
have not bin conjoyn'd:For Natere( of her 
ſelfe excellent)yer wicthour 4r# or Exerciſe 13 as 
the Gold inthe drofle, or as the precious ſtone 
raken our of the bowels of the earth, rade, and 
unpoliſhed : A&rt without Natwre, bare, barren, 
and defeQtive(as being indeed nothing elſe bur 
an obſervation of Nature ) And both without Ex. 
erciſe,voide of fruit : Nature reſembleth the ſoile, 
Arte or Method whereby wee are direQed, the 
Hulbandman, Precepts or Inſtitutions in the Science 
which we meane to profeſle, are as the ſeeds, 
which induſtry and exerciſe doe bring unto 
growth, ripenes & perfeion: ſo that Saxe Beatwe, 
dysg, accepts eft, cut Dews ifta omnia tribuit.But (1- 
thence that diviſion w*> conſiſterh of two parts is 
holden moſt Artficiall, all theſe three(as me ſee. 
meth)may aptly be drawne and reduced into two 
originall Branches, The one concerning the 2#4- 
lities wherewith it is convenient our Student 
ſhould be adorned before his intended enterpriſe 
atrempred, and with the which he might be 
furniſhed to ſet upon the ſame. The other diſco- 
_ the manner,merhod, and direQion of the 
courſe of our ſtudy once entred, the meanes of 
furtherance thereof, and how,and in what manner 
to hold on therein without intermifhon untill 
the wiſhed frnir,and.expeced end ſhall bee ob. 
tained, 

Inthe former we ſhall include XNatweand ſuck 
other habiliments as ſhall bee required for the 
foll furniſhing and adorning thereof, 

In the latter, Arie, Exerciſe, aud other inci- 
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(4) 


dencs and adherents untothe ſame. 
Concerning therefore the conſideration of 
thoſe former qualities that are to be before had, 
ana obtained, Philsſopher: led by the rule of rea- 
ſon have diſtinguiſhed the tranſitory gifts thar 
God hath beſtowed onus in this = to be cither 
Bona animi bona corporis, Or bona fortune. Dualties 
either reſident nag externall benefits beſtow... 
ed upon us. Thoſe which are inherent in ws, con- 
cerne cither our mindes or our bodies, which 
gifts ofour mindes are cither Natwrall given 
y God unto us, without our labour bred toge- 
ther with us, and within us fromour Cradles, 


growing and increaſing with our age,as firſt ſhap- 
Secondly, 


nn te 
exquiſite : Thirdly, ready, copi- 
9s ,and fone deere of our words. or ——_ 
© "4 by long induſtry and travell,grown to a perfit 

it, either firſt illuminating our knowledges, 
asthe Sciences Liberall, and other the ſpeculative 
vertues of the minde: Or elſe ſecondly direQting 
our lives and converſations as the verives Moral re- 
poſed tn our wills. 


Cay. IL 


diſcourſe therefore of theſe particu. 


I mean the gifts of the 
| rar. par ene. way wr 
fied. The firſt and chieieſt Natural 


gift 


(5) 
ft is ſharpneſſe, and dexterity of wit,the excellen. 
jr a. i all praiſe,needeth no com. 
mendation, — he ching indeed without 
which nothing can be throughly fiſted as it ſhou!d 
bee,or ſufficiently fer forth as ir ought : but to 
ſpeake more particularly thereof, and for the 
purpoſe in hand, none can well denic that doe 
conliderrhe depth of knowledge repoſed in the 
Lawesof this Realme: none [ ſay can deny,which 
doe conſider how many caſes of mech confor- 
.mity,and reſemblance doe daily happen, wherein 
nevertheleſſe dexterity of wit upon ſome circum. 
ſtance of matter, eſpictha difference: None can 
deny,which doe con{:der that many in the Patro- 
nage and defence of cauſes,are oftentimes preſſed 
upon the ſudden, preſently to reply tothe adver. 
ſaries unexpeted objections, (which effect 
Promptneſſe and readineſſe of wit onely worketh :) 
but that the excellency and dexteriry thereof 
were almoſt alone ſufficient to make a ready and 
preſt Lawyer, for it behooveth the Lawyer with 
a quicke conceit to comprehend the cauſe of his 
Client once opened, throughly ro underſtand the 
driftsof his Adverſarics reaſons at the firſturged, 
readily both to invenr,and. fitly ro apply his pro-. 
vided proofes and arguments to the point in que- 
ſtion :all which are the effects of anexcellent wir, 
and with the which we doe ſo much deſire ow 

kearned Lawyer ſhould be adorned, 
Og therefore of wit, or of the 
humane wnderſtanding which _ o 
hath givenuaco —_— hee - 
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(6) 
all other living creatures, may bee confidered of 
us by the view of two ſeverall faculties, or ſundry 
operations of our minde;the one for diſtintion 
ſake may bee called _UHpprehenſion, and the other 
Indgement (not thatthe minde is diverſe,or mani- 
fold, bur that theſe are the divers affections, and 
proper paſſions of one and the ſelfe ſame caule. ) 
The firſtisthe quick, ſpecdy, and lively vigour, 
the ready ability of our underſtanding, and as it 
were the hand by which our mindetaketh hold of 
the knowledge of things propoſed, being indeed 
the very ſame the Latines call /ngeny acumen. 
The other (before called Indgement) 15 the faculty 
whereby we doe as it were give ſentence of the 
thing conceived,and cenſure our owne underſtan. 
ding concerning the ſame, Andas untothe firſt 
may be attribured (as the true en(igne and peculi. 
ar qualitie thereof) Sharpneſſe, Sotrom the other, 
which is Iudgement,in like manner followeth (the | 
proper qualitic wherewith it is inveſted) Sownd. 
beflcf which it is evident (ro ſpeake briefly) that 
the one is the ſharpnes of conceit, the other is the 
ſoundneſle of conceitzreſerbling and alluding to 
that Philoſophical diltinion, Imtelledtis agens, and 
imeliens pefribilis, ſeu poſcubilis, And as theſe ope- 
rations of the minde are induty feverall; fo are 
| they for the moſt parr ſunderly and ſeverally di- 
{tributed by God unto menznor that the one can 
be wholly, and alone without the other,bur that 
the excellency of the one is feldome fſerled, and 
contained inone perfon with the excellency of 
the orher, whereot daily obſervation ray yeeld 
4oundant examples. | The 
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The Iudgement of Plats touching his two Diſ. 
ciples, > T heophraſius, was grounded 
upon the diverſitic of their naturall gifts, in this 
reſpe& the one ſurmounted in ſharpneſſe of un- 
derſtanding,namely Ariffo:le, The other (though 
that way interiour) yet every way comparable 1n 
ſharpneſle of Iudgemert. 

There lived at one time in the Common-weale 
of Athens two notable Orators, Demoſthenes and 
Demades:the one through his care,premeditation, 
and ſoundneſle of Iudgement, by ſpecch to pleaſe 
the humour of the people,wasa man renowned. 
The other, namely Demades for his quickneſle of 
wit, and ready utterance upon the ſudden, moſt 
excellent, 

There were likewiſe wont to come in- 
to the Counſell Chamber of the ſaid City, 
atone the ſelfe-ſame ſeaſon, two famous Coun- 
llors, _A4riſtides tor his found counſell great- 
ly eſt , and Themiftecles for his ſharpe 
and witty policies highly regarded. At onetime 
there were in the field two famous Captaines, 
each againſ orher in a quarrell, which concerned 
Eicher the flouriſhing, or the downfall of both 
their States and Common-weales, Hannibal the 
Carthaginian, and Quint us Fabius Maximus the 
Roman, in Which i conflicts the Carthaginian 
was not more commended for inventing a Stra- 
tagem,wherein he excelled, then was the Roman 
reverenced for ſtaid and adviſed Iudgement in pre- 
venting the ſame, wherein he ſurpaſſed : The one 
of them was not more wilely,then the other wa- 
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0) 
ry; But thus much of the Heathen, In the Church 
of God,and as concerning the writings of ancient 
Latine DoFors there is found in the (tile of Ms- 
enſline an excellent and peculiar ſharpneſſe : In 
the books of Ambroſe & Ierome a plain, tull,and fa- 
miliar ſoundneſle, and Bernard ad<cth to both a 
deleQableſweetneſſe. Among the Schoolemen, 
who racked reaſon as farre as it would reach, one 
man in one age for his ſharpneſle ot wit was called 
Subrtilis Doftor,and another neere the ſame time 
for his ſoundneſie of Indgement, Dottor Angelicus. 
Butro come to the Laes of the Land,and roexe- 

lifie our diſcourſe in our owne faculty (purpoſe- 
b y refraining to ſpeake or puvliſh the excellent 

ſes of many famous mennow living in this pro. 
Ron) let us call roour conſiderations two nota- 
ble Ornaments of one Bench or Court, of one 
time,of reverend remembrance, and now both 
deceaſed,S* Anthony Browne, and S* Iames Der | 
Knights: both having beene Chicte in their paces 
of [#ftice. Inthe one did ſhine an 
(harpneſle of wit,and in the other was found in - 
manner an irrefragrable ſoundneſle of 7 
But to leave examples, and to deſcend toa ſubdi- 
viſion, weare to note, that ſharpneſle of wir is a- 
gaine obſerved by two properties, that is to ſay, 

Leickneſſe of wy + and — 7 diſcourſe, for 
Ingeny acumen non ſc a _ And 
yet theſe qualities are liens ; God often- 
times ſunderly difpoſed, for Ge men there are 
which can of ſelves ſoone conceive any 


dithculry by others propoſed in ſpeech or wri- 
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a ney iota thens 
| of diſcourſe and ! argu 
wer, And mc others on 


or diſcuſſion, nde- 
pn 7 prey ——_— inthe for- 
mer meane, in mentall conception. 

And yet a Student 'ofthe Law bee by 
nature unfurniſhed withtheſe gifts of the minde 
aforeſaid, hemuſtnor be diſhearrened,but rather 
inconraged; which incouragement may ; rake good 


. f 0 
p - 


% 


Firſt - upon eonſfideration with himſelfe, thar 
ſeldome is ſcene ſuch excellency of quick Capaci- 
ty.inany one perſon unmatcd with the blemi(h of 
and inftabilirie: Thar the more 
tet is,the more proneir is ro beare 
and bring forth ( withour painefull manurance) 
engenticable, and ſometime moſt noi _ 
__ Waxe es ws what 

is4t apt to looſe ir, 
tobe new framed inootatbods faſhion; | 
where onthe contrarypart the form which isen- 
in Marble isas hardly worne out as it was 
with much labour imprinted : for quicke wits 
(Gith one) are apt totake, unaptto keepe, ſoone 
hor, ſoonecold, more apt to enter ſpeedily, then 
able to piercefarre, like edges of ſharpe tooles, 
———_—_— For we may nds trueby experi. 
that among a number of quicke wits in 
in the end cicher very for. 
— themſelves, or very "26 to ſerve 
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bur cightecne yeares old, compiled an 


fonhchrmindels eoaryer beaſts. The Hound: . 
hunccrh beſt when he is. incouraged- with the cry- 
of the Huntſman , that Hauke is made more ca- 
ger ro purſue her prey prey, to whom rhe Faulkner 

h uſed to.impart fome part of the prey raken: 
But what abes tenor ought ro. bee holden. 
_— Plutarch giveth good infiruttion »Cum ex» 

uliant anmi, reprehenfientous ad pudorem redigan- 

wr ; 1 OO ſunt, rar ſr landibus erigaztar. 
ITS which is the commemo. 
—_ thing coveted; true it is, that the 
coobderationofibe thereof isa moſt 
wonderfull provocationro fet forwards the duc- 
_ mcancs. with all induſtry which ſerve for the ob... 
raining 
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ectzczxD Henext naturall gift to be conſi.- 
<0) dered of, is Saw eof Memo. 
Seay y, which is the receptacle wher. 
7 in is repoſed and laid np what- , 

\ ſocver thing the Vaderitand; 


doth it profit with great labour, dexterity, and 
induſtry to get rogerher, when the thing gorten 
is not carefully kept and preſerved, but looſely 
ler goe, or negligeytly loſt > What booteth it to 
reade much, whichis wearineffe rorhe fleſh; to 
medirate often; which is a burthen tothe minde, 
to learne daily withencreaſcof knowledge,when 
asthe matter learned is to ſecke, at that time e. 
ſpecially when we have moſt need of the uſe ther. 
of? Memory therefore is the Cheſt ofan inefti- 
mable treaſure, gon from God for the preſer. 

vation of all kinde of knowledge : itis as Plutarch 
faith, *the Rtore-houſe of all our underſtanding ; 

and as Plats faith, Mater Muſaruwm, the Mother of 
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che Moſes : as of am_ocas itis the guide ofour 


clone or R—_— of all our 
for Ds fm 


cal- 
ve rms 


nem adviſed cir- 
and are able to direQall our funire' 
atchievements hthe conſideration of fore- 
cos fr Tully ſaith it is Signatarum rerum in 


meine vefhighes, ,the charaQer of things imprinted 
$. Auguſtine (as it ſeemeth)raviſhed 
vithche cont tion of this wonderfull facul- 
tic, uſeth theſe words thereof, Omnia recipit reco. 
or gs cum opus eſt, & retraftands PEemori e 
receſſwes, ac neſcio ecreti, atque ineffabilis ſinus 
ew, —_— urn faribus intrant ad _ & 
in cam reponuntur : Memory is a ſtore-houſe inf. 
rar omar , andcannever beoverfilled,wher- 
Work-maſter of Nature: 
_ ara all-kindes of aQs and accidents. 
that cither the outward ſenfes have perceived,or 
the inward —_— conceived ; wherein 
0 = iy, avin large rrea- 
zare orderly 
by themſelvesin certaine, roger huts corre 
from thence tobe drawne and deduced whereſo. 
ever fitand isoffered ; which Art of 
Memory doth raanifeſt by thiorthe like inſtan- 
ces enſuing: for when wee doe call to minde any 
one particular, the ſame ſo remembred doth for 
the moſt partbring t9 light-his like, ſo that wee- 
doe remember the one by the commemoration 
oftentimes of the other : of the which. one hath 


| C3 | written: 
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written very well in this manner ; Iu memarid om- 


things 
Seatigingds wares.in a jaibbadt 
Wares 1n © 
| Sbendledes tad beougheeo lights me thing 
doc es, and ſome other things at- 


cr long ſeeking are hardly found: And thus mach 
Cee ra have dei extneooman 


the effeAs of humane Memory. 

7 But for the better and deeper diſcoverydf the 
nature thereof, (for then we ſhall the berter\ ad- 
dreſle our ſelvesrotheuſe of when we 
doe truly kindes, and na- 


ture of the ſame) weare to conceive thatthe lear- 
ned who have written hereof have obſerved a 


other living Creatureszreſulting from the ſenſe; 
Hence it is thatthe Horſe knoweth and'remom- 
breth theway whercia hec hath beene oftentra- 
vailed, 
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h is indued with the faculty of reaſon. 
I wherher, and in what manner this kinde of 


ice cations deſire of the Reader that 
h farther ſatisfaQtion herein. 


T1 1 


Buero proceed {as there is twofold oF 
< r _ 


and Intelle&ive, as hath beene ſaid 


t Te ſo a double operation of the Memory 


2 remmſcns ie Ee ofrkeſe i 

Attnor of theſe is- 
ofthings paſt, as if they were 
ullpreſent, repreſenting the things 
repalled inthe ſame manner as if they were 


© (#6) 

now aQuually & really preſent; Aus reminiſcend! 
is aviewere a kind of diſcourſe of . = 
as before was ſaid of underftanding, 


one operationto tours oeeneanlomfrebend, 
another to inferre, and dil- 


courſetherenpon; and todraw concluſions from 
a thing c@nceived to another thing concealed,ahd 
to extract outof things knowne the 
ofthings unknowne; ſo1s it likewiſe intheſe ope. 
rocdogons Memory, the one doth remember the 
other, viF, Adurreminiſcends,out ofone thing re« 
membred diſcovercth another thing in manner 
loſt and forgotten: ſo that the one the 
Other as the ſeverall linkes of a Chaine draw and 
depend one upon another : Examples will make 
ple CREE a gw matter 
nein time in his my-preſence, 
am prove if I doe remember the 
—_— doe acknowledge __ to 
be true, for that the ſame is now 
tome by the At of Memory, as if it were 
reſcnt,this is called AHH#us memorand; : real 
ve forgotten it,and he bring me in minde of it 
by quickningand reviv y Memory; by the 
circumſtances of time, yn, company, or fuch 
lenge To occurrences, and þ _ MEAnes at 
cometo repaire thar decay of Memory, 
this is called Aller ratinifins; 0 that the laſt 
mentioned operation may aptly bee called the 
Diſcourſe of Memory. 


(17) 

The objefts of Atemory are things paſſed,as ,,. 
LAriftatle recounteth, Memoria eſt rerum praterita- jan 
rum. And as hope is of things to come\,ſenſe and 
underſtanding ot things that are preſent, ſo Ae- 
morie is employed and worketh upon things paſt :* 
And thus a 4 ſhorrly by the way of a Philoſo. 
phicall diſcourſe ( rudi Minerva) touching Me- 
morie), | 

Now that out of theſe things thus knowne we 
wy make ſome uſe for the better eſtabliſhing 
and encreaſe of the ſtudents Memory, and to 
teach as it were a true Art Memorative, not out 
of forraigne precepts, or by the mw of Imagi- 
nary places, but out of the nature of Memory it 
ſelfe, which may be tanquam wivida precepta; 1 
ſhall exhibite to your conſideration ſome few re. 
markeable circumſtarces,and ſo much the rarher, 
by how much the more this facultie p—_ 
cellent in it ſelfe) yet is the ſooner loſt, and with 
the loſſe thereof, ir makethall our ſtudies but loſt 
labours. Fortrue it it is, and too true which Se- 
weca affirmeth, ſpeaking of Memory, Res eft ex om- 
nibus partibus animi maxime delicata, & fragilis, in 
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F it | - - 
primum ſenettus incurrit + The moſt deli- 

= va Tn ofour Minde, the which old 
Age dothfirſi aſſault. And as Pliny faith, Nee 

BR quicquam aque fragile in hominum vita, morborum & 
n Caſus injuries, atq; ttiam meius ſentiens ; Nothing 
c ſo fading inall Mans life, ſubje& ro decay by the 
injuries of ſicknefic,chances and feares: therefore 

for the betrer accompliſhment of our inrended 

The purpoſes; let us firſt «Wi: the inſtrument or 


Organ, 


| (18) 
organ,which the qualities or faculties of the mind 
or ſoule do worke withall in this lite, which is the 
body; for the body is vehiculum anime,the chariot, 
wagon, or ſhip of the ſoule, it nor the ſepulchre 
thereof, as Plato affirmed , mu in he guyie mae » 
and the aptneſle of the inſtrument 15 a great fur. 
therance to the facility of the workma n(hip, and 
to the beauty of the worke. Mans body being 
compoſed of clemenrall qualities requireth in 
the perfection thereof a temperature of humors, 
whichallo conſiſterh in the remperate difpotition 
ofheate and moiſture, for that 1» humido, F calids 
conſiſtit vita, and hereby it is made a more apt in- 
ſtrument and organ tor the operation of the pow. 
ers ofthe ſoule,and ſo conſequently of Memorie, 
naturall moiſture muſt nor-abound as in children, 
whoſe memory is thereſore in tender yeeres moſt 
commonly not of the be!t. And againe, naturall 
moiſture muſt not on the other (ide be almolt in 
a manner exhauſted, as in old men,whoſe Memo- 
ric is therefore worne, bur it mult hold the gol- 
den meane, for fluide things are apt to receive 
bur cannot long retaine any impreſſion, by reaſon 
ofovermuch moiſture,which makes the impreſſi- 
on looſe, andart length utterly loſt, And aride 
and drythings can reccive no impreſſion for want 
of moiſture, rhe one receiveth but reraineth nor, 
the other receiverh notartall ; wherefore as this 
go)den meane muſt be preſerved in the tempera- 
ture of moiſture, ſo muſt it bee held indifferent 
berweene cold and heat , nothing ſo hurtfull ro 
Memory as overmuch cold,nothing more harmful 
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(19) 
wo Memory then overmuch heate, the which how 
ro mitigate inthe diſpolition of the body 1 leave 
to Phylitians by mcdicine and diet; ind theretore 
I reſort to precepts agreeable and correſpondent 
ro the nature of Memory without medicine. 
Fir(t therefore, whoſoever defireth ro remem.- 
ber that ſcience,facultic or propolition which he 
learneth or readeth,let him bee well aſſured thar 
he firft throughly underſtand and apprehend the 
ſame with ſome kinde of delight,for no man did 
ever remember that perfectly, which hee under. 
ſtood nor throughly ; in as muck as the well un. 
derſtanding is the Character, and ſeale of the 
thing underſtood, which the Memory receiveth 
imprinted in her. - Things are then ſaid to bee 
throughly underſtood , when the effects are 
known by their cauſc,gum enim ſcimm ,cum per can- 


þ 

| ſas cognoſcimms as ſaith Ariftetle;or when the cauſe 
Y is known by the effe&s, when the reaſons thereof 
b are throughly apprehended, and the 

. truly diſcerned,namely,when the judiciall part of 
: our underſtanding reſteth ſatisfied, and giveth a 
1 ſentence within our ſelfe , that it doth fully com- 
þ prehend. This perfect underſtanding muſt bee 
© joyned(as I faid)with delighr,which dilateth the 
t vitall ſpirits, and quickneth Memory ; whereas 
N things conceived in contrary paſhons can hardly 
's be retained long through the perturbations oc- 
3 caſjoned r F 

t Vnderſtanding with delight is drawne from 


the know 
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oO the excellency apprehended, 


elſe of rhe 
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(20) 
good conformitie and coherence thereof, with 
other things, orout ofa naturall inclination wee 
bave thereunto, For it istrue, 24 magn eftime. 
mus magic memeria infigimus, therefore firlt cover 
ro underſtand well and with delight, and you 
ſhall remember the better. . 

The next precept is, often to meditate upon 
the thing ſo underſtood with a diligent difquiſi- 
rion and ſearch through all the parts thereot,for 
whatſoever is by perfe& underſtiding imprinted 
in the Memory, the ſame is more deeply ingra- 
ven by meditation therein, and as ſpice ſwallow- 
ed doth neither giveraſte to the tongue, nor heat 
tothe ſtomacke, but when it is firſt broken and 
chewed in the mouth, ſo, much reading doth nor 
increaſe learning except it be whetted and _ 
ned with meditation, which is the chewing of 
cud after the mindes repaſt. And hereof it is that 
Ariſtotle affirmerh that Meditatio confirmat meneo-' 
riam, and hence ſpringeth the Proverbe, that it 
hath beene ſeldome "Dom that ever an old man 
forgot that place where hee had hidden his gold, 
for where our treaſure is, rkere is our heart and 
meditation alſo. 

The third conſideration is ro uſe and _— a 
method, and to analyze the matter with all his 
parts and incidents which wee doe defire to re- 
member, a courſe which notably eſtabliſherh, 
confirmeth, and ſtrengthneth Memory. Forin 
as much as Method conſifterh much of diviſion, 
that ſaying is very true which the gloſſe hath ob- 
ſerved, and BraFex out of the ſame tranſumed, 
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emtelligemtia preperat, &f tertio memoriam artificiost 


The fourth conſideration or precept is, to cſ- 
chew and avoyd the troubling and incumbri 
the Minde at one time with ſundry different an 
uncohzrent martters,except it be done with much 
moderation, and at ſet times and houres, for re- 
creation onely,and for the reviving of our under- 
ſtanding with variety, when it beginneth orher- 
wiſe to be weakned,dulled or cloyed:fo ſhall our 
Memory not bee peſtered with manifold impreſl- 
fions; for when it ſeeketh ro apprehend rhe one, 
it often and moſt commonly loſerhe orher, 
according to the uſuall and true ſaying, 

Plurims intent us mings eft ad finguls ſenſus. 

The fift precept is daily ro exerciſe Memory, 
that is,dailyrto commit things to the fairhfull cu- 
ſtody ofour Memory, and after a time paſſed, 
moſt curiouſly and carefully to recall red nowes, 
an account thereof, and to render backe againe 
the things ſo received. And this kind ofexerciſc 
maketh _— cy ready, and doth much in- 
_ the ſame; - __ hath very well no- 

Memory, that Nihil eque awgetur cure, wel 

wy gents intercidir, Notthinpis fo antich Encrea- 
_— and care had thereofas Memory, 

and ſamenothing ſooner loft by negli- 
gence thereof. As touching atrue uſe hereof, we 
are toconſider a diſtinRion of things ro bee re- 
membred ; ——_ defire to _ 
r 


(22) 
ber the matter or ſubſtance onely which in all 
kinde of learning is to be obſerved, or clſe we al. 
ſo deſire ro commir to Memory the frame and 
compa of the words alſo, as when we doe cover 
a penned Oration, fer Sermon or Speech, 

Asroucking the firſt, as the morning is a fit 
time to ſtudy, (o is ir alſo to commit matters of 
ſubſtance ro Memory; for as the Memory is ſaid 
to be cMuſarum Mater, (0 iS Aurora Muſarum ami. 
ca,for then are our bodies diſcharged of all ſuper- 
fluous burthens that may hinder our ſtudies and 
meditations, and our ſpirits are more quicke ak 
ter their received relt. 

As concerning the ſecond , many doe not un- 
fruitfully commur their penned orations,ſer ſpee- 
ches, laboured $ermons,and ſuch like which they 
cover verbally to pronounce, to Memory in the 
evening, being ſilent and quiet, and to give it 


barbour and lodging with thera overnight, that | 


they may more readily recount the ſame in the 
morning. And thus much touching theſe few, 
ſhort, eaſie and familiar precepts. and obſervati- 
ons touching that operation which we have called 
Atlus Memorand:. 

Now as touching the other called Ame remi- 
#iſcend:, the ſaine is incirted by divers circumſtan- 
ccs, as of the place, whereof _A4riftotle ſaith, a loci 
v'dentur remini (ci aliquando; So likewiſe of the 
perſons, times, the manner of doing, or as ſome 
other memorable accidents ſubjeR to the ſenſe, 
not ordinary or accuſtomed, doe occaſion: for 
things (trange and unfrequented are hays ena in 

ry 
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(23) 
Memory,becauſe they were firſt received of the 
Memory with admuration, as a new welcome 
gueſt into an Inne or lodging, about the enter- 
tainment and good uſage ot whom there is ordi- 
narily moſt care and induſtry beſtowed and con- 
ferred ; And therefore no doubt, and uponthis 
reaſon,rhoſe things which children doe firſt a 
prehend with an admiration and delight,they do 
retaine beſt and hold when they come to age. 
To theſe conſiderations there are thoſe which do 
adde the preceprs of Art Memorative , fo often 
treated of by ſuch as have written of Oratory, by 
appointing certaine places, conceived and imagt- 
ned unto ſelves, which being carefully dif- 
poſed in convenient order, they doe fixe there- 
uponthoſe things which they would remember 
in apprehenſion, and by conſideration thereof do 
call to minde ſuch forepaſſed matters in due and 
dire& order, and fo with much facility doe and 
can recount the ſame, upon which places fo in 
their imagination fixed and apt for the matrer in 
havd, it veth that they caſt their'car 
conlideration and frequent meditation. 


(24) 
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Cay, IIIL 


He third gift given from God 
| by the courſe of nature unto 
0 Mankinde, wherewith the Stu- 
dent of the Lawes oughtto be 
adorned, is a prompt and ready 
delivery by way of ſpeech, of 
thoſe things which are concei.. 
ved in the minde,which is as it were the hand 
that doth communicate the former gifts ſpoken 
of,and participate unto others; and isthat which 
the'excellent Romane Oratour afhrmeth to bee 
bene conflitatas Cruitits quaſi Alunma quedan, I 
_—— an claborate Ju Fo of words, or ay 
affecation of phraſe, which is praiſed by none, 
and wherewith nonc are mooved, bur ſuch asare 
of vulgar judgement. Bur that I meane which the 
fame Author commendeth , Fa dicendi facultas 
que eſt plena dignitatis,grandss verbs, ſapiens ſenten- 
TIF"17 4 cauſe,genere tots ay” for of him 
* that is adorned therewith ſaith he, hujus enim ef 
in dando conſilio de maximis rebus cum dignitate_} 
explicata ſementia, ejuſdem etiam ks | 
incitatio or effrenati moderatio : That kinde of elo. 
quence which is full of dignity, ever worth hear- 
ing,inf; pure withour affeation, ſententi.. 
ous and diſcreet, apt, anſwerable and agreeable 
to the matterin hand, and throughout beaurified 
with 
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and vainc » if our periods I 
be nor over long, nor interlaced with too many 


reniheſss ,fthe copiouſnefle and ſuper. 
kw mens wee} unveceſſary hinder not 

apprehenſion of the hearcr, a ſauſt whereints 

many fall,that neverrhclefſe doe thinke they doe 

well, 

| bee performed by 

pointe tr brine 
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fo to be behoovefull, Py 

0b.primes, _ Somementhere axe whichchinke that a Law. 
yer ſhould not need to-bee troubled with 
ahy other learning then thar which is their owne, 
whoſe reaſons and motives thereunto, let us pro. 


Ra. prime ab | firſt reaſon is drawne from cpert | 


_ 


. "Wii 


koanladga ore 


IE 
119K; 


ſay that the 


pe 
& 
TY 
o 

- 
” 

"= "# 
2 Dd 
& : 
Ls 
* 

4* 
B.7, 
H 

1 
9 
” 
% 
2% 


' (29) | . "ww 
Law is affirmed to be Reram divinaram humana- 
a—_—_— irdorh containe the knowledge 
divine &humanc things;8& cherfore he that 
hath obtained that khowledge,hath therein com- 
\ inclided, and containedall ocher know- 
, and need nor to. buſie/ himſelte farther 
che ſearch of ny ocher, ; 4s having obtained 
Ce noatodges w;, which ts truly ftiled 
The Science of Sciences , fan che knowl dgecd 
the Law is as large,and as a easthe mareriall 
iand the matrers. and! cauſes whereof'it 
,whereof contention or Sica. Bert: 
orppon which they may bre grounded 
pnecy tnwarkre revert 
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(39) 
wottes dies nrgeatar, (What hee ſaith of his 
or 9D to the Rudent of our 
Law) Let therefore our ſtudent of the Law be 
concluded and compaſſed within the bounds of 
his owne profeſſion, and exerciſcd in things of vul- 
gar and ordinary uſc in civill cauſes, and all other 

rraigne (tudics being relinquiſhed, -ler him bee 
night acid day employed in this ſole worke, Theſe 
and the like are the allegations and arguments 
of thoſe men that remove the knowledge of all 
forraigne Arts and Scicnces liberall fromthe ſius 

Bur, what of the other part may be ſaid, whar 
reaſon may be produced and verified, and: how 
theſe objeQions may be antwered,let us obſerve , 


Firſt therefore, that is very true which hath 


ob;zes, beene affirmed, Many excellent men there have 


beene;thar by their gifts alone which nature hath 
beſtowed upon them without. ether addition. of 
Artor ing have attained £O a and 
deepe knowledge of the Lawes of this land. Burt 
to conclude thereof, that all other men may bee 
ſo exquiſite by their example without farther 
helpe and furniture then their owne, were much 
like ro him that would affirme,becauſe ſore men 
by their have travailed a long 
on foot, no other man for that 
ſhould need the ofan horſe ; But if 
men of ſuch vigour in their foot- 

hadicd (as the Proverbiall ſpeech is ): their 
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(31) 
arm conc wy ce. with the 
—_ —_ that knowledge 
with more facility and certainty, for their gold 
oarecomming our of their naturall Mine, and of 
their home-brood, was not ſufficiently clcered of 
his drofſe, Their ſpeeches have wanted perſpi- 
cuity and brevity, their arguments although 
deeply learned and full of excellent matter, yet 
have oftentimes beene tedious,confuſcd and per. 
pron and their opinions wavering and vnſct- 
, and could nor neatly ,and expeditely delwer 
themſelves, becauſe ſome men are by nature 
S$kilfull Painters, Carvers,or excellent in any ma- 
nuall occupation ( as ſome there are) therefore 
none thould be bound Apprentices to thoſe 
trades were a wonderfull abſurd allegation : 


_ mann 
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rally can number, yer they have deviſed many 


wayCcs, by r; by Counters, and by. other 
formes ro aſhit nature, and ro deale with ſundry 
formes by the exerciſe of Arithmeticke, the Art 
of numbring, andco bring ro paſſe ſtrange effects 
far beyond the ability, nay to-the marvell and 
aſtonithment of men onely holpen by the pawer 
of nature. - Surely ſometimes ſuch circu nitances 
have happened (if not often ) to thoſe men of 
ſuch excellent gifts naturall wirhout other lear- 
ning, wherein they have for want of good litera. 
rure {0 much becne miſ-Jed, that they have at un- 
awares bewraycd themſclves , ignorant even in 
rriviall things, and expoſed themſelves to no 
ſmall ſcorne and obloquy. | 
This hath becne ancicnttly obſerved, and isob- 
vious every day; but becauſe [ will lance no new 
ſore, I will ſet downe what the Roman Oratour 
obſerved, ſpeaking of ſuch naturall excellent 
menothis time, let mee thereforeuſe his words; 
uid ergo hoc fieri tarpius aut dici peteſt, quam qui 
canſaſque tneatur, laborantibus ſuccurras aerismeds- 
atur, afflittes excitet, its labr,ut alys wiſcrandue, alys 
Srridendas eſſe videatur. hat can bee. more un- 
ſeemly eirher tobe done,or to be ſpoken,thE that 
he which ſuſtainerh &harh taken upon him that 
perſon,as to defend the caules and controveriics . 
of his friends,ro ſuccour the £0o-relieve 
the grieved, to raiſe the afliged (which are the 
properrics as well belonging to the Lawyer, asto 
the Oratour) ſo awch in (mall and criviall things 
7 ro 
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eo exre and be deceived, that fore ſhould hold 

him worthy co boe pitried, and orhers make him 

the ſubjeR of dirifon, And hence is it that inour 

owne times ſo farre this matter hath beene urged, 

that in ſcorne ſome have called the crew of un- 

learned Lawycrs, Dottum quoddam genus indoito- 

rum hominum : Bur to returne that reproach from 

whence it ſprang, to the honour of the Rady of 

our Lawes be it ſpoken that the Profeſſion ofour 

Lawes hath now, and formerly hath bad great 

numbers of ſtudents that have had as long, and as 

ample inſtitution in thoſe ſciences called liberall, 

as any ofthe. And if I might remember old Ori- 

ginalls from the time of the Norman Conqueſt, un- 

till the latter dayes of King Henry the third, as 

well the Iudges itinerate through the Counties, 

as thoſe that were ſedentarie in the Ki | 

Courts of Iuſtice ( which then for the moſt 

followed his perſon) were men excellently «kil- 

led in all generall good learning, as doc watnefle 

the works of that worthy ludge Henry de BradJon, Heory de 
and John Britton ſometimes a learned Bifhop of Bration, Te: 
Hereford,skilfull in the Lawes of this Realme,who #rittes Bis. 
writ a treatiſe by commandement, and writ of of Hereford, 
King Edward the firſt, as an Inſtiturion to the iy. 07% 
dy of the lawes of this Realme, ſerving that time. 7, of 
Soalſo was Martyn de Patchull (ornetimes Deanc py. 

of Pauls in Londen, of whom the ſaid Brefon ma- 

keth honourable mention, together with divers 

other gag ery. pee inthe . 
Lawes of this Realme , butia all forraine know- 
ledge fi for their places. Avdthnſe WB _ 
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ſed judiciall fun&ions in the Temporall Courts 
of this Realme, whereof our records being & ve. 
tuflatis & veritatis veſtigia, the lively repreſenta. 
tions of rime and truth, and repured-the Trea. 
ſures of the Kingdome,doe yeeld plentifull reſti. 
mony. What ſhould | farther commemorate 
the names, and revive the memories of our wor- 
oy 6- thy Anceſtors, Herle, Bereford,T horpe, Finden,Bel- 
= gy, &nap, flouriſhing inthe victorious times of King 
haepp temps. Edward the third > Whoſe deepe, thort,ſubrile, 
re REd.3, pithy and learned Law-arguments; arzuc more- 
over thus much, that they were ſufficiently furni- 
ſhed in that Schoolc-learning, which in thoſe 
timeswas in moſt eſteeme. Let me nor here for. 
” getorpaſſt-overin filencerhole excellent Iudges 
Newton, Pri. 19 the raigne of King Henry the fixt, Newton, Pri. 
ſat, Forreſexe, ſoit, Forteſcue, whuch man laſt named, was firſt 
rewpere H,6, Chauncellor to the Prince, and after chieſe In. 
ſtice ofthe Kings Bench,and was excellently lear. 
ned in Divinity, Philoſophy, Law bork Eccleſia. 
ſticall,and the Lawes of this Realine, as thelirele 
Treatiſe written by him in the praiſe of our 
Lawes, in the Latine rongue,and ſome other Ma. 
nuſcripts I have ſeene of his worke of a higher 
ſubje&,doe cvidently declare. But I will repreſſe 
my ſelte, _ in this place upon that which 
now is already ſpoken, leaving other parriculari- 
tics vnttll we come rodetermine of @ther pect. 

liar Sciences. 
Reſpadſecs Tothe ſecond objeftion it may well bee affir. 
5, -med, that the knowledge of the Law is truly ſti- 


"led, Reywm divinerum bumanarumque Scient id, and 
J! WOTr- 
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worthily imputed to be the Science of Sciences, 
and that therein lics hid the knowledge almoſt of 
every other learned ſcience : But yet | pray con- 
fider, that thoſe forraine knowledges, are not in. 
herent or inbred in the Lawes, but rather as a- 
borrowed light not found there, but brought 
thither,and learned elſewhere by them that have 
adorned and poliſhed the ſtudies of the Lawes. 
For fincethe mareriall ſubje& of the Law is fo 
ample (as indeed it is) con aining all things that 
may be controcerted, The ſtudy of the Lawes 
chen muſt of neccfhity ſtretchy out her hand, and 
crave tobe holpenand aſhitedalmoſi of all other 
Sciepces; 1herefore this objeRion may well bee 
inverted againſt them that doe urge the ſame, 
and proveth rather that the Profeſlor of the 
Lawes ſhould be furniſhed with the" knowledge 
of all good literature of moſt of the Sciences li. 
berall; for if aman may obſerve the uſe of thoſe 
{ciencesto liehidden inthe Law , who then ma 
berter uſe them or obſerve them, then he whi 

is already furniſhed with them. And it the know- 
ledge ofthe Law,doe receive ornament by thoſe 
eruditions(as I think no man can denic)it be 
yery expedient and well befitting the ſtudent of 
the Lawes,ro have firſt familiarity and acquain- 
tance with them , and to bee 1 Qed in the 
ſame. 

But it may bee objeQed, that the Lawyer ſhall 
not need the knowledge of thoſe Arts himfelfe, 
but when opportunity ſhall be offered, and when 
queſtion ſhall ariſe, _—_— the Lawyer _ 
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hand im ncecd of ecſoltion of any of rhofe Sacn- 
ces, he may conterre, and bee intormed by the 
Profeffars of the ſame, to his good ſatisfaction, 
al h hicmafelfe be noc expert therem,. Many 
ticacs have beene (and may bee hereafter) 
Appeales of Mayme brought by ſuch parties as in 
private fight and orherwite by violence have re- 
c2ived maime, that is, murilation and lofſcof a 
member of his body ferviccable for offence oc 
defence againſt thoſe partics that fo have hurr 
cthem,and many times queſtion & Jebate ariſech, 
whether the hurt fo received, be tobee adjudged 
a.Maime,yea or no? So that the Indgesarcofren. 
na nk ra conferre with Chyrurgians for 
their ſuffrage and reſolution; will you therefore 
require your lzdges, Profcſibrs and ſtudents of 
the Law to be allo Surgeons, or silfall in the 


Art of Chyrurgery > that were altogether un- 


codmely. | 

This. objeQtion is cafily anſwered andavoyded, 
or firſt there is a great difference in this reſpect 
berwecnemanaall. Arrs and occupations wrought 
by the. dexterity of the hand , and thoſe that are 
fricnces and vertues inelteduall adorning the 
Minde asare the Liverall. 

The Lawes of this Realme doc appoint no 0. 
ther rrial of a Maime,then the view ot the ludge, 
for a Mayme is ſuch as for the moſt part is v 
and ſubject unto fenfe z And therefore if upon 
{ome doubt or occalion conceived, by reaſon of 
the view, the Indges doe deſire rhe conference 
«Ccupert Chyruegians —— 
| 0 


| 
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of their conſcience, This is no matter of necefſity 

r9inmport thelyſges, bur marrer of. diſcretion 

onely,in not being too precipitate, but. rather ma- 
rvre in their judgement, as they ought; and to 
ſhew themſclves rather willing to goe onward 
with orhers,then to run alone of chemſclves. And 
bereinthe Iudges are not tyed to the opmion of 
the Chyrurgian, otherwiſe then bee fndeth the 
fameto be confor:nable and grounded upon fach 
good and apparent reaſon as inay yeeld full fati(- 
taction and contentment: Bur when the queſtion 
ſhal be moved w** ſhal require informario of any 
learned ſcience which is gorten by diſcourſe of 
reaſon; Alrhough in thoſe cafes the laudable 
courſes have ever beenec in our Courts of Iuttice, 
ro heare the Profeſſors of theſe ſciences 10 dif- 
pure and debare the matter controverted before 
our Tribunall and judgement ſears, yet no man 
catrdeny,bux it is berrer to draw one draught our 
of the pure forfnraine it ſelfe,then ro quench onr 
thirſt our of derived ſtreames, for 

Dalcins ex ipfo fonte bibuntar aqua. 

For in every Science which dorh depend upon 

4.ſfcom feof reaſon, there are many fundamental! 

Maximes and Prine:palls not to bee changed in 

any furure reſolution, bur rather ro be received as 
gnidesro diret , which at the firſt will ſeeme 

harſhro ſuch as have nor becne iaured unto thera, 
and therefore it were perillous ro the ludge and 

Profefſor of the Lawes, and he ſhall not bee able 

either to-receive ro himſelfe, or ro give ro others 

fersfaQion, WR oi = 
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ledge diſcerne of the controverſie, For we ſure. 
ly know Non ex relatis aliorum, ſed cum per canſas 
cogneſcimmus, and if wee bave knowledge in thoſe 
ſciences our {clves, we ſhall the better apprehend 
and underſtand the reaſons of thoſe matters fo 
diſcloſed by debate: And thus I leave the ſecond 
objeRtion. 

To the third,!lat,and maine ob,c tion,this may 
be produced for an anſwer, that though true it 
bee Vita brevs eft, ars longs, our life is ſhort and 
full of calamitics, and learning 1s a long time in 
getting, yet may Wee ROt 1N 4 has of ſhort life 
ſhur upall our endeavours for teare of anend, for 
therefore the Period of our life is ſealed vp from 
mans knowledge, firſt for that wee (ſhould bce al. 
waycsready when we are called hence, Secondly, 
for that the feare of a knowne death (hould not 
daunt or interrupt our endeavours; Likewiſe the 
verdure of onr yonger yeares is beſt imploicd and 
ſpent in obtaining of choſe ſciences, for then are 
we moſt apt thereunto, And as the ſtudy and 
practice of Morall Philoſophy (as Art doth wit. 


* neſſe)isnot fitteſt for men over yongy (0 likewiſe 


the ſtudy of the Law which hath his foundatis in 
Morall Philoſophy (both having one end gene. 
rall,namely,the rectifying ofour manners) doth 
require ſome maturity of yeeres, and notto bee 
ſer upon by infants in yeeres, judgement, and ca. 
riage. And ſo likewiſe ſhall wee finde in a long 
journey, that the faire way is better althoug 
ſomewhat farther abour, then a ſhorter rough 
way,hard to finde and difficult to keepe; and in 
the 
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the end alſoto anſwer that cloſe or upſhot drawn 
from Tulkes Orater, 1 would you ſhould like. 
wiſe remember for conclufion-of this queſtion 
that which he afhrmerh, Non enims Canſidicum ne- 
ſcio quem, nec proclamatorem ant rabulam hoc ſermo- 
ne noftre conquirimus, ſed eum virum qui primums fit 
ejus Artis Amiſtes,orce. We ſeeke nor hereby ro 
inſtitute I know not what manner of vulgar pro- 
feſſor of rhe Lawes, no common blatrerer or tc. 
meriſt, but that man which may prove in the 
end an excellent and chiete Pillar, Prop and Or- 
gament of his profeſſion. 


—_ 


— OO — — 


Cav. VS 


Aving hitherunto proceeded in 
the generall, it ſhall bee now The nece(- 
requiſite to deſcend ro parti- _ the 
cu'ars, Andfitit of all ro con- -— pan "99 
der, whether the knowledge ad 
of the Latine Tongue, and the the Law. 

uſe of Grammar, rending to 

the obtaining of the ſame, be neceſſary fora Law- 

yer: notpropoling it by way of doubr,queſtion, 

or difhculty,that it ſhould need any large di. 

pute, burby way of manifeſtation and diſquiſitis 

enely; forrhere is no man (as I ſuppoſe) that can 

or will deny, bur that the knowledge of the La- 


tine tongue is right neceſſary for our Engliſh 


Lawyer : which.may be,made apparent by many 


evident 


Ra pris. 


Alagna 
Charts, 
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evident and eminent arguments and allegations, 
ea(ly robe pt for that purpoſe. 

Firſt of all ,many of our old Statures,and anci- 
ent poſitive Lawes were written and formed in 
the Latine tongur, and fo doe fit]! ret and re- 
maine in our Records and Bookes; as that AR 
called cMagne Cherta, The great Charter of Eng. 
land, great indeed, not in reſpect of moulde, bur 
matter, not great 1A quantity, but in weight and 
worth : Containing many the fundamentall 
points of our Lawes, bought with the blood of 
our Nobility and Engliſh Anceſtors, m thoſe 
troubleſome times of King John, and Henry his 
ſonne. And although many of the Conſtitutions 
contained in that Charter , firſt introduced in 
part by King Herry the firſt, (then called for his 
learning Hewry le beu Clarke,)comming inand pur- 
ting bye elder brother Robert of Normandy, and 


as 1t were by reſtitution and renovation of the 


old Lawesof Edward the Conteflor King before 
the Conqueſt, and in tra of time ſought ro be 
enfringed, yet nevertheleſle not withour trouble 
it was afrerward agairborh revived &cnlarged, 
firſt by another Charter of King John, and laſtly 
by King Henry the third his fonne in Parliament 
efabluthed, and ſundry times afterwards by ſuc. 
ceeding Parliaments, alſo confirmed and com- 
manded to be put in due execution, 


Star. Mart» TInlike manner theſe ſeverall Lawes of note,as 


z0.H.3. 


Maw lebridge 
Glenceſter. 


the Statute made at Af arton Abbey 10 Surrey: That 
alſo made ac (A artebridge, that likewiſe at Glas- 
cefler, and ſundry others were all originally fra- 

med 
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Henry the third :* Alſo-rhe Acts made in the 
cetrainein the ſecond; and the Acts made'in 
third Parliaments all holden at Weftminfer inthe 
raigne of that victorious and renowued- Prince 
if emplioby Perliarre rl tho ood 
| iled by Parliament for' the 'good 8! 
vernment ofthis Kingdome, were weird aGin 
the Larine congue. | | 
Secondly, many learned Writers have com- Treatiſes of 
poſed divers. excellent Treatiſes of the Lawes of Law in che 
this Realme,in the Latine rongue,as vamely,rhar _ | 
ancient Treatiſe compoſed by Remalphus de Glan. p "Bn 
villa, a learned ludge of this Land, who is faid ro Ended his 
havegone in perſon with King Richard the firſt in- gayes at Pro- 
to the holy Land, and to havecnded his dayes at /ames in the 
Prolomais then called Acorn or Acres a Maritine hoy Land, 
Towne of that Country. 
I will here adjoyne oo learned Treariſe(and as 
the timesthen ſtood)I might well calland affirme 
the eloquent Treatiſe of the Common Lawes 
framed by Henry de Bra0» a moſt learned Iudge red: Bre- 
ot this Land, living in the latter end ofthe raigne Hon. | 
of King Henry the third, and in the entrance of 
King Edward the firſt his regiment: This Treariſe. 
is repleniſhed wirh many excellent ſentences, fit- 
_ aptly ſed in Latine, and T—= rea. 
ing of this worthy worke, the ſtudent (hall truly, 
rſtand not onely the ity our Natio-: 


nall Lawes then had with the Civill, Cannon; 
or Eecleſiaſticall Lawes, bur alſo ſhall well per- 
ceive what -—— Coun-. 


oy 


\ % © FT £ \ Py, ad 


"rrey was before the 


' of divers Statutes 


' which have altered the fame, whereby grear lighr 


nay bee had, and a great helpeobra 


for rhe 


betret underſtanding andrrue imrerpreration of 


the ame. | 
Likewiſe, there is a learned Treatife 


ſed by a learned yer unknowne Author whites he 
was a Prifoner in rhe Fleet, and cherefore the ſaid 
Flu. worke or trad 1s called Flcta, in the timeas it 
ſcemethof King Edward rhe firſt, and although 
there doc now remaine bur a few Mamufcript CO. 
pies thereof, as having beene never imprinted, 
yet is it worthy to ſee the light, and for the tur- 
therance of the ſtudent of the Lawes to be divul. 
ged, and this alſo was written in the Latine 
rongue: I might remember two Treariſes, the 


2Ny greater, and the lefſer, gathered by Radulph 
Rs. Hingha. Hingham, ſometime Chiefe Iuſtice of the Com- 


ws de 


mon Pleas, whoſe monument yet remaineth in 
the Cathedrall Church of Saint Paul in Londos, 
and writtenin Latine, but in corrupt language as 


the times then afforded. 


Bur paſſing over many other in ſilence, I will 
conclude with that little Treatiſe made de laud:- 
bus legum Angelic, inpraile and commendartions 
of the Lawesof this Land by compariſon with 
the forreigne Lawes of ſome other Countries 


deviſed and written inthe Latine tongue 


by that 


ſincere and moſt tearned ro, Sir 1ohn Forteſ- 
y 


te. Frrifeve. ,ve Knight, thereby to incire 


many arguments 
the Prince, ſorneand heireto King Henry 


the fixr, 


tothe knowledge of the Lawes of this Country : 
b » 


ow "> 5, 
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Y ir ſcemeth by many paſſages of this Treariſe, that 
1t the ſame was contrived in the Kingdome of 
16 France, during {uch time as the Queene with her 
of ſaid fonne the Prince remained there to follicite 
ayde for her husband, This Author at the writing 
Oo ofthis Treatiſe was as it {cemerh Chauncellor to 
he the Prince, and afterward Chicte Iufice of the 
id WW Kings Bench : This lictle worke is well worthy 
it the peruſall, plencitully ſhewing the learning of 
ah the Author in Divinity, CO and 
" | pews literature, beſides the knowledge of the 
d, wes of this Realme, a man I ſay who for the 


ar- fidelity he bare to his Maſter, taſted of the tem. 
ul. p—_ ſtirred in the end of his time, havi 
both his riſing and his ruine in that fatall 
the ofhis Lord, 
de Thirdly,all the formes of writs are and ought Writs ought 
m- robe framed in the Latine tongue,and if they do ts be fremed 
rin I concaine mals falſe Larine, they acpcdrcachly and to —_ 
los, ited, and the laintife who purſued 
» as the ſame, bee nds ſe a berter —— 
writ,and to begin anew. -For the betrer under- 
vill ſtanding whereof, let mee obſerve ſomething of 
odi- — of Wri «Re ef | 
ons Writ is the co ement of the King, n,gurien 
zith formedin Latine, directed cirher to ſome Mini- , ris. M 
ries er of his Courts;or ſometime to the partie De- 
that fendant, at the purſuire of the Plaintife, for the 
Hel. better adminiſtration of Iuſtice.' : This Deſcrip. _.__ 
ents tionconcerneth all manner ofwrits, which as tou- © 
xr, | <bing their forme, areſhorr agd briefe; and ther- 
try: fore 1n Larigc F< at 
| 3 


4 (44) 
The Ctimele- for their ſhortneſſe in 
ie are Mandates in writing, 


& inmentionem Petentis brevitur enarras : 


prehend the matrer rherein contayned : 
ought ro be formed in words, proper & 


med in apt,true, and congruous Latine. 
Writs arc in ſundry manners divided,(1 


b 


of the efficient cauſe; (4) and ſometime 
in reſpe of their finall cauſe. 


three kinds, that is, (x) Origiuall, (2) 
(3) Iudiciall. 


"Pris, quid? Chauncery, ſcaled with the great 


Evmepgy, ;\ The Originall Wric is the foundation 
 fuirandthereforeiscalled originall, for 


55 the firſt writ ſued forth at the beginning 
fiut,co bring the defendant in Court to anſwer 


iſh Writs, for thar 
The latine Ery- 
mology of the name, Bra&on yeelderh thus:Brevis 
dicumtur (per modum Regula juris ) pag que eſt 

nd yet 
ought they not through brevity to bee dhfane, 
but cleareand in a compendious manner tO com- 


pſp 


cuous, free of ambiguity, no prepoſterous order, 
nodoubrfull reference, no idle repetition, no 0- 
miſſion of needfull matter, and ought to bee for. 


)ſome. 


time in reſpe& oftheir matterz (2) ſometime in 
reſpe@ of their forme ; (3) ſomerime in repe&t 


agaune 


In refpe& of their matter, all Writs are of 


Meane 


| Deſm . AmnOriginall Writ is the Commandement of 
Hu original the King, formed in Latine, iſſuing our of the 


of En- 


laxd, conayning the caulc of ſuite dixeedtoa 
inifterofthe Court ro compell the defendant 
ro appeare-and anſwer at a day prefixed for the 


of the 
that it 
of the 


In 
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ar In of their matrer, they are divided Divifew 
4 thus, are cither (1) Reall, (2) Perſonal, w«ceriam & 
= (3) Mix, or (4) neither,asthe Appeale. formans. 

ft In reſpe& of their forme, they are cither of a 


= ſetled and compoſed forme,and therefore called 
* formats: or without a ſerled forme,bur doe vary 
od according to the circumſtance of the cauſe, and 
called by Braffon, Brevia Marziſtralia;, the other 
Brevia de curſs. 
T, In reſpe& of their efficient cauſe all theſe Ori- Cans effics- 
0- inall Writs doe iffue, as hath beene ſaid, our of 
v Chancery, which is the ſhop and forge where- 
in for the moſt part are framed. The Ma- 
giſteriall Briefes, becauſe they vary with the caſe, 
require a Maſters hand to compoſe them in re- 
ſpe of skill. Bur the other De curſ#, Writs of 
e, becauſe they have a ſetled forme preſcri- 
bed inan ancient booke therefore called the Reg:- 
fer of Writs, and vary not but in mwtatic mutands: 
they are written by a ſociery of Clarkes of the 
C called t re Curſiters + ' Burt I pur- Carfters, 
poſe not hereto make a full and liberall diſcourſe #nde dicirar. 
of writs, this alone may ſuffice in this place, and 
for the matter in hand. 
' Fourthly, it is manifeſt, that all the returnes 
of Writs, all manner of proceedings,all Counts 
or Declararions of the Plaintiffes or. Demaun: 
danrs, all Pleas, defences 'or ions of the 
| $or Tennanrs,cither tothe Turiſdicti- 
on of the Court;or ro abare the writ, - or in barre 
of the Aion all replications" rthereunro by 
the Plaintife and CO alt rejoynders _ 
3 - 
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ſurrejoynders,all ifſtes taken,all verdits,demur.- 
rers, continuancesand cntries of the judgements 
of the Court in ſundry tormes,according to the 
ſeyerall nature of the writs and ations in contro. 
verhe: Likewiſcall the proceedings incriminall 
cauſes and Pleas of the Crowne which concerne 
life or member by way of indictment or preſent- 
ment, the Arraignment, Tryall, and Iudgements 
thereupon had,are enrred,written,and engroſled 
inthe Latine tongue; And therefore without 
the knowledge of this language, the ſtudent of 
the Eawes, the Pratizer,and the Iudge muſt of 
neceſſity walke a a vale of darkneſle and 
palpable ignorance in the ſuperlative, 

By this which hath beene already affirmed 
may eaſily be conceived,that Grammar deing the 
firſt Liberall Sciences is very behoovfull & need- 
full for a Lawyer, as by ſundry inſtances may bee 
made manifeſt in every part thercof, Grammar 
hath beene divided intothelc foure parts, Orihs- 
graphia, Etymolegia, Synaxic,and Proſodia. + 

Orthographie, which concernes true writing, 
weare taught that from the knitting rogether of 
Letrers are made fillables , of ſillables fignifica. 
tive words. Theſe words are twofold, Primitive, 
which were compoſed at the firſt to denote and 
ſignihe this or that thing, and words derivatives 
drawnefrom thelc Priwizives, which in writ 
oughtze containeahe radicall lerregs of thoſe Prt- 
mitives, thar thereby may be;diſcovered and dif- 
cerned the 2o0t end oipring from whence they 
weredrawne and deduced. Te 

ir 
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Firſt therefore, as touching 


letters and ſylla. 
bles,ſometime a lerrer isomirred which eth 
the word written,nolarine at all, - » | 

In a Scire fac : the writ wasabated forwant of ,, - , ,, 


aletter, for the writ was ex mſinatione, which is 
ro latine, whereas ir ſhould have beene ex inſrwe. 
atione,, $0 1n a precipe quod reddat the words were 
precipe quod reddat herigwhere it wanted a ſyllable 41: E. 3-21- 
and ſhould have beene hereds, and this writ was 

abared. And ſometimes for placing one letter 

for another, as in a writ of walte, the ſame was ad 
deflriftionem,whereas it ſhould have beene ad de- 
firuttionem, So likewiſe an Indirement of Bur- Co0 22077: 
glary was avoyded, for that it was Burgaliter, _— 
whereas it ſhculd have beene burglariter , al- 

though ro perfe&, yer allowed Lawyers Latine, 

and an artificiall word, a word of Arr. 

The ſecond was of Grammar called Erimelogia, Etimologins 
bath ewo parts,for it doth not onely concerne the 
— go words, _ alſo the forming of 
words inall the prigciple parts of ſpeech,as ofthe 
NountPronounes,Perciciplesin number, caſe, 
gender,termination,declinarion,8 ſuch like;bur 
alſo of verbs in declination,moode, renſe, niiber, 
perſon, and fuch like, and in theſe things alſo the 
Lawes of this Realme require congruiry ro bee 
obſerved, according ro the rules of Grammar. 

The writ was hos breve,where it ſhould have been 
hoe breve, and therefore wasabated, and could 

wy be amended; one caſe for another. 
n a Precipe reddat, the writ was , 
where Are beenr pet one ende? for 
ano. 
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another, and therefore was abated. Ina wait of 


12.77. 4.10. 1,76 wirem, the writ was fit where it ſhould have 


Fits, 
456, 


SyWaxs. 


Ob.prima, 


Ref. 


becne ſent, one numbet for another, with divers 
others;ſuch like examples. - + 

The third part of - Grammer is Syntaxis Or 
Compoſition of ſpeech, amd hath theſe parrs (1) 
the contormiry berweene the verbe and the caſa- 
all word, (2) betwene the ſubſtantive and the ad- 
jective; (3) betweenethe Antecedent and the 
Relative which part bath ſundry examples in the 
Law,and would be tedious ro remember, 

Theſe things notwithſtanding, there doe .re- 
mainecertaine obje&ions to be cleared , for firſt 
it may be objected that in the Courts of Iuſtice, 
the Clerks in the entring and enrolling of their 
Records, forme up their words in a ſhort kind of 
writing by certaine abreviations, by which are 


knowne the words intended ; And therefore in 


this courſe which is moſt uſuall there can be bur a 


ſlender obſervation of true cy. 7 
| the Cur ſorors 


To this I anſwer, that among al 
and Prothenetories, and all other Clerkes in our 


Courts, there is obſcrveda bricte and ſhort kind 
of writing for the better diſpatch of an infinite 
maſſe of buſineſle in that kinde,and heape of wri. 
tings which they termly undergoe, yet the ſame 
is not voluntary, or at pleaſure, or as every man 
will or ſhall deviſe,faſhion,or frame unto him- 
ſelfe,bur ſuch onely vulgar, and well known both 
among themſelves, as all other that intermeddle 
therewith, which tra of time hath made famili. 


4.4.6.16, ar fromage toage by expert obſcrvation, _ 
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here may T remember thar almoſt every of our 
Courtsof Iuſtice hath his ſeverall ſer of 
| ,as the Chancery hand, conveyed in 
a faire forme of letter, little inferior to the print; 
and the Court hand fomewhar diſtinguiſhed in 
forme of letters fr the ordinary ſecretary or ſet 
hand uſed among the vulgar, which our Aunce- 
ſtors at firſt invented, and ever fince to great 
purpoſe have practiſed, thereby giving the grea- 
terimpreſſion, ſo rhart it may rermaine legible to 
_ many hundred yeeres,as by our ancient 
ecords,and many Monuments of Antiquity yet 
remaining of ancient occurrences before the 
Norman Conqueſt is evidently declared, 
Secondly may be objeRted, that ſince the time gþ,/cornde; 
; that the Latine rongue was vulgarly uſed 
' the Remars, and other the Nations, that they ſub. 
| 
| 


= ro that Empire(for they much —_ 
propagation of their language ) ſu new 
things have beene invented, whereof hoſe anct. 
ent people had cicherno intelligence, or no uſe, 
and therefore where ſuch things doe occurre, 
| theredoe want words proper and peculier in the 
: Larine rongue to denote the ſame,and men muſt 
ofneceflity bee enforced either ro uſe barbarous 
words farre from the purity of the Latine ſpeech, 
or to invent new to expreſle their meaning. 

For fatisfa&tion and full declaration » #S. 
we are to conſider chat uſually in courſe oft Law * 
fourekind of words arecaried under the colour 
of latine in Law proce*dingy;as firſt, the true na- 
tive and proper __—— if they bee found _ 


(50). es 
the purpoſe, whereof our Iudges have e- 
ver 1l,as by their ſundry conferences 
with Grammarians, and men learned i 
therrue and naturall ſignification of Latine 
words almoſt every way extant in our books doe 
declare. 

Secondly,there are words of Art in the lawes, 
as inother faculties. 

And thirdly , certaine, other words drawne 
from theancicnt Idiome and language of our pre- 
deceflors, the former Inhabitants of this Land, 
vulgarly and ſufficiently knowne, which recei- 
ving latine formes paſſe in our Lawes, as felowis, 
felonice, (Murdrum, Burglaria, Warramtia, Eſnitia, 
pars mulier, pro ex legitima uxore nata,- with 

others of like derivation,as mcſuadginm for 
an houſe, tefium for a decayed houſe, gardinum 
for a garden, bruers for furſe or heath, muaromi- 
»m for timber, '../?ardus, for nothws,a baſe bo 
childe, and the like. F 
And fourrhly , for new invented things nor 
Fnown to the Arcients,new words likewiſe haue 
had their originall, as Bombardum Or tormentum 
fora , Pubvs tormentarixs, for gunpowder, 
Srapedia for a ſtrrop, wvelvettars for velver, and 
many of ſuch'like making , wherunto: for berrer 
underftanding we doe permit the Engliſh uſual! 
words to be adjoyped 1n our latine pleadings. 

Laſtly, there remainerh this ſcruple,wbare dt 
hath beene affirmed, that there is much: reſpeR 
hadof the trne propricty of latine words,it ſacm- 
ethnothing lefle, for.:}11\c fort 5 are conceived 
=. m 
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"ma baſeſtile farre removed frompurity of ſpeech 


ſo thatthe profellors of Law within this land can 
vo great commendation inthis inde. 
To this4s anſwered, that the Lawes of this 
Land ncither doe, nor delice to affect Eloquence 
intheLatine tongue, fr wee have no uſe ofthe 
ſpeech thereof in our arguments, foras much as 


the Sratute made 36. E.3.cap. 15. bath ordained 36: #+ 3-1; 


that all pleadings, andall arguments and difpu- 
tations of Law thould thencetorth be pertormed 
inthe Engliſh tongue, whereas formerly as it 
ſeemerh it was put in ure in the French,remaini 

untill that time, as a badge of the Norman Capt:- 
vity,whereot there is now no uſe but in the ar- 
raigning of an Affize, and an Appeale, andſuch 
French Arguments as are uſed for exerciſe inthe 
Houſes, and Societies of Court and Chancery. 
Nevertheleſſe the former uſage hath ſtill remai- 
ned, that is,that all proceedings Iudicial ſhold be 
entred and enrolled in the Latinet fo that 
the Latine ſerveth to convey to poſterity our 
Memorialls and Records,and not our debate and 
ſpeech : The Antiquity whereof, whether ir firſt 
grew in reſpect of the uſe thereof, retained a- 
mong all Nations ſubje& to that-Empire, upon 


like occafionevenunto this day; or w for 


the Majeſtic of that la wherein all Arts of 
me hibocoaainnk, or whether it.ma 
ofthioLond 


noche denenngng 
om 


held ir under their government, .and 
_=_ thereof into Provinces, cn- 
ing (as their manner was) to 
-——_ Co - 


Ref. 
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as ly as their ire; Of 
w ir in reſpe& our 

the Brittons good affetion embraced that 
language, as Tacitus reporteth, I doc ſurceaſe in 
this place to determine. 
Bur for farther ſatisfaQion in this poynt, the 
Entries and enrollments of our VV ries, Pleas, and 
all other our Law procecediggs are neither baſe, 
abje&, or horrid, as hath beene imported; for 
our Originall yVrits of ſet forine are from anci- 
ent memory,have ever bcene preſerved in the 
booke called rhe Regiſter, from the which our 
Clerkes may not ſwerve, to avoyd the infinite 
variety of formes which might otherwiſe enſue, 
and were firſt conceived and deviſed in as proper 
Latine, as the times wherein they were firſt in. 
vented, and the matter it ſelfe was able to beare, 
1 And as touching the other mentioned procee- 
dings entered in the Latine tongue, al h nor 
eloquent, yet ſat laudato forenſs ftils, as in any 
other —>X wal perſpicuous and (1gnificant, 

Let not the ſame therefore be ablemiſh to our 
Lawes, which hath invaded almoſt all other Sci- 
ences, for what horrid and incompt words 
hath _ and Philoſophy endured, introdu-. 
ced by their Dunces devices, as Enz, entit as,quid- 
ditas, cauſalitas, with a multitude of others im- 
pertinent to be remembred?with what improper 
rearmes and barbarous ſpeeches have the School. 
men daubed Divinity} Wharthath beene in this 
kinde brought in upon the pure and cleare foun- 
taines of rhe Digeſts ofthe Civill Laweg? =_—_ 

ng 


their language 
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being compiled out of ſundry moſt excellent ſen- 
tences, drawne out of the workes and paſſages of 
the ancient Rowane Lawyers, doc retaine the ſame 
purity and conformity of a cleaneand near ſtile, 
as though all had beene penned by one man, and 
yetare in a manner defiled by the Fexdary Texnu- 
rift writersof the middle age intheir Gloſſes and 
Commentaries, as thoſe learned Lawyers of this 
latter age AM/ciatus, Budens, Cajacius, and the 
reſt have undergone an Hercules labour to clenſe 
the ſame. 

But to conCclude this matter;the Students of 
our Lawes, and the profeſſors thereof may well 
defend thenaſclves by the teſtimony and authori- 
tic ofthe beſt Writers in this behalfe: For firſt of 
all Ariſtotle himſelfe giveth warrant, Quod nove 
vecabula ſunt facienda cum ad res explicandas null 


to ſtand tothe judgement of Tuly himſelfe who 
affirmeth, Omne quod de re bona dilucide dicitur, 
mihi preclare dici videtur : iſtinſmodi autem res 
dicere ornate welle , puerile. eft , plant - autem & 
perſpicue poſſe doit1 £ imell;igents oft wviri. And 
I know no cauſe why wee may not ſay the 
ſame of our Lawyer which he affirmeth inthat 
Booke of the Philoſopher , PING þ affe- 
rat eloquentiam non eſſe aſpernendum, ſi non 
habeat non le ab eo admodum flagitandun , dun 
ramen a Aatur werbis quod vult, & dicat pla- 


nt ut intelligatur. And fo let me fay,if our Law. 


can uſe a good phraſe and pure Latine, I w 
H 3 REVET 


Ariſt. tn (7 _ 


ſapperuns veces : And herein they may beebold as, TY 
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-never blame him, if nor, I will not expe& itar 
his hands, 40 = that which he _ — bee 
congrue, plaine,tamiliar,ſenfible, and eakie to be 
nncricnd. | | 
Thos have wee produced two of the beſt Au 
thorsfor our defence, the onefor wit and know- 
ledge 'the worlds wonder; The other for 
eloquent and excellent fpeech in this native 
lan the chiefeft ornament. It hall ſuthce wo 
conkitie with a ſenrence of a Chriſtian Father 
inferiour in humane learning to neither of them, 
whoſe ſpeech becauſe ir is excellently ro-the pur- 
poſe, 1 cannot let paſſe, Bonorum ingen/orum in- 
frents eft indoles, in verbs verum amare non wverba ; 
Quid enim prodef® clavis awrea, fi, quod volumus 
auperire,non poteſt ? aut quid obeft lignea, ſi hoc poteſi? 
| 0016 ms quarimms niſt patere quod clauſum eſt? 
tisan excellent Argument of the beſt wits, not 
to hunt compt and filed words, but in words 
coembrace the rruth, for what reth a Gol- 
den key, if it cannot open,and what hurt is it to 
wſca wodden key, if it will open, when there is 
2a open that which was 
uc, 


—_— , - 
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2 He next ſucceeding Science Logicke- 
$4 Liberal is Logicke, and there- 
fore order doth require wee 
ſhould here alſo make inqui- 
WL rie whether the Art of Lo- 
FR gicke be neceſſary for the at- 
taining to the knowledge of 
the Law. The queſtion hath 
Eu Ml debated by ſundry of CAriftales 
by — ſuch as fon written of that Sci- 
the peculiar inſtance or Hype- 
2 theſis, as pr, moreart large in the generall Theſis, 
ot nainely, whether Logicke bee neceſſary for the 


bs f other learned Sciences, In 
ol. baodlegs of this debate, we will hold our former 
ro 
e 1s 
_ wry Ra, prowe. 
inthe ian vftheEm- 
Lawesgof the Church, and the 
Cp_— Land -have \norbeene 5kil- 
fall in Logicke, and zherefore Loginke 13.00t ne- 
.cellary / Gxabenawledgeat the Lawes, 
—_ w Arguments an dedvent} mare fromau.. R4. ſerxnda. 


thocicy then reaſon che Englath Lawyer in ar- 

«ay, ©96ars requirerh, n_ the; of Caſes 
# apt to the purpoſe , and Prefidents of former 
rimes, 


Rac tertia, 


Ra quarta. 


G0. 


_ rime, then diſcourſe of reaſon;and therefore Lo: 
icke which reſpeQeth onely the inference and 
5 rourle of reaſon, is not ſo needfull for a 


Lawyer. 


The Lawes deale with particular inſtances,and 
individuall Cafes, where the ſundry circumſtan- 
ces accompanying the fat, make manifeſt diffe. 
rence, imter aquwm oF iniquum, juſtum & injuſtum , 
whereas Logicke dealeth not with untverſalities 
abltracted from the parriculars,and exempt from 
their circumſtances, and therefore Logicke not 


neceſſary fora Lawyer. 


A great part of Logicke doth treat of Propo- 


firions, and the framing of Syllogiſmes, but the 
Lawyer doth not argue ſyllogiſtically, and rhere. 
fore needeth no Logicke. | 
Maa isa living creature,by nature reaſonable, 
and canby the gift of nature alone, apprehend, 
underſtand, interre, _ poſech e,” reaſon; 
prove,diſprove,order, and diſpoſe thingsconcet- 
ved,and eruly judge of them; and therfore where 
theſe things are by nature, what neceſſity is there 
tolcarne them by Art? for ficut pupille ineſt viſue, 
ita anime Intellettus, Arift. 1 Ethic. cap, 6. Anda- 
aine the ſame writer Jomines 4 nitura Dialettires 


The 
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cerneth Method, wee will diſpute 
knowledge of the Law may bee brought inte a 
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Thefull handling of this queſtion will give oc- 
caſion of a iarge diſcourſaud incu us toſet our 
and declarc the principall , and 
the true uſe thereof in t of the 
Lawes, wherctoreleſt our EM multi. 
plicity of matter might be confuſe, wee will hold 
thisorder:: 

Firſt, we ſhall endevour to produce the teſti. 
moniesof moſt approved Authors of the part af- 
firmative, wherein they have delivered the nece(- 
ſiry or profitable uſe of Logicke. 

Secondly, wee ſhall undertake by reaſons 
drawne ſromthe moſt parts of Logicke,to prove 
the _ at le? the utility br ig 

Thizdly, wee (hall propou e laces out 
of our -—— Bookecs of the Common —_— of 


this Land, wherethe aſe of Logicke hath either 


acquired,admitted,or 


handling tha 0 Logick which con- 
Foil te whether the 


Med nap po 7 
Then woe ſhall conGder.the Rate. of this maine 


queſtion according ta the. different Opinions of 


worm written thereof, 


Anſ: propel on te corre: 
Sjow 6s TAO wer the je- 


" Avro 


gicke was hot cought to perfe 
-nnſiney pwn nl pm Fx vo 
nov place of his works;e in thetn fe ene 


= 
ON 

. - 
N CY 


F oo 


(sT) 
#de. In Phedby after ſome uſe of Logical! divic- 
- $ory are3 falleth inro a wonderfull 


ON 
tommentlation of Logicke. tembliew in his E- 


piſtle to Soprat er > 4 ng »slla ſtiemtia Phe. 
b Dialedira rat ione compar ar: ; 

en aettry rheuſe of Logics is ot 
raining of orher knowledges ot other (cienees, is 
trade Chowheby explicating rhe parrs theteot in 
divers paſſagesby Av:florle himſclfe as r. Poſter. 
rap.2. Ty and in Elrwehs ſophiſtres, 
cap. 3. and in ſundry other places of his wotkes, 
and ing. Mceph.texes 8. he ſheweth, that the an. 
Eletit Ph s fell ifro many ercours chrongh 
the ignorance of Logicke. 

Iiirens Twllins Citero the great Reowane Orator 
In = places ofhis wotkes exrolferh rhe neceſ. 
Kty and wie of Logitke. In tis Taſtulane Dneftions 
thus, That ft is the Att que 719 defrmir, yewern difper- 
u#t, ta wdungit, yerftths concludir, vere & 
fl tat; tx ifas thm ſurmuviiltas txiffit ad 
v3 , hum maxime 1nyeman diletiatio & 
digna ſapientia: Logicke isat Art that defmerh 
ahEſecteth forth thenatireofchenys, ir divideth 
he general neo irs particular parts, itſhewveth 
the neceſſary coherctiee and of the 
EHlſequert deduced from the ant , it 
Hlſeerterbberwbert riithand falſhood, vur'of 


which ariſcth as well an. excell-ne profitable we 
Meare » a$alfo an itigerinons de- 


- Ax 
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onmnum, «d quan emvie jadicia rerun 


ſervata, nunquam ulhus rratione_ 
at, foods A rule of knowledge [ 

ſay ſent or flidden downe from heaven my the 
obraining of the knowledge of all things, b 

which alt jndgements are directed, a whi 

—_— Gully obſerved wecan never by what- 

erfall ſpeech of any, be v or 

diverted from apprehended rruth, a (cried 

. Tothe likeetfeQ he affirmeth by the 

—_ of Servhuvs Sulpitine # farrous Rowaene 


Fr who'was Invis conſultoram eloquenti fins, 
is an 


Taris conſultifſimws,, That Logicke 
# docet Yew wniver ſam , Im par- 
res, Tut explicare de finiends,0bſcuram 
and, amb — wvidere, 
fingnere, poſi 
4 > & 4 
uiznue s by rh A. 
Sulpitis, Ad ea que c 
atta fint diſtri? & co & oh 
+ ng cognitionens Dinletlican +4, row 
lacem attwlevat,” 
out'ofrhe ancient h, Let tis 
tho yen unto the Fathers of the 
STS ly u Exodus hath 


words, Erud:tie iſa (ſpeaking of hon om 
.o& fer ends 
Chr ent ngen Joſe —— 
Alexandrinus thus, DialeFica vhs wid. 
Git a4 verans areriemiue ſeientiem, ad Cogni- 
them ſ 4 veritaths, 
i oe I 2 Saint 
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Saint Terome thus , Vere quicquid peryerſorum. 
dogmatum eft,c4 putatur eſſe robuſtum in terrena ſaps- 
entia,hoc Dialeftica arte ſnbuertitur, oF inflar inten. 
dy in cinerem favillesg, diſſobuitur. 

Saint cAugnſtrne $ alſo evident in many places 
as ti.2.de ordine. Ad religions Chriſtians cogmitio- 
nem nens aſþivare debet ſine Dialedtica. And againe, 
lib. 2, de-Dodrina Chriſtiana : Diſpatationis. diſct- 
pling, ad omnia genera quaſtionum, que in Ines ſan- 
ais ſunt penetranaa & diſſolvendg plurimum valet ! 
tantum 1bi cavendum eſt, libido rixandi, & puerilis 
quedam oflematie decjpiendi. And in ſundry other 
partsofhis works, as 4ib...1. contra Creſcomun 
Grammaticum; and {:b. 7.comtra .Acaders.: And 
Foy defined Logicke to be. Ars artinm, Scientia 

CIENLIATUMI, quA 4peria ormmes alle Dake > 
clanſa, mA we Lay x wy = 

By theſe Fathers. of the. Church, : it, may | 
pearehow neediul] they held Logicketg  boeſor 
the knowledge of Divinay.. . 

The Interpretarsaf Ariſtotle, and the WW riers 
of lattertime lang mmm wy JEET? ; 

Avicenna in his Treatile &, Ca 2 b 
Natura & prima! inchaazio hominis, pon NY iciens 
ad verum cognoſceudum, ful ergo opi aliquadric,, 
per quam, modum procedends in cagnitione emme, 
wt tali mode perſpetto, poſtea ad rerum  pepipins 
accederemms pn ns auger ars ft fone 634 wy aleAti- 
-. modum wniverſalem tr adit 


Agquiaes faith i it is, Scents raimals, ann 
rations direfive. a 
Alberts 


b 
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Alberts magnus likewiſe: Logics e 4 
Phantaſis que videntur & non ſun, oGons 
damnat ;falſitates oftendit, & lumenrettum in omni 

comternplations . 

| I will conclude with that which Barth. Kicker. 

man: hath in Gyw.Legico,lib.r. Logicke faith he, 

| amongſt other things promiſeth, Tria maxima 

. bona, Yeritatem, perſþ1cuttatem, & ordinem, quibus 
wihil eſt in humans rebus, aut ſublimius, aut pul. 

| chrims. 

F But it will here be objeted, That I have firay- gz, 

, ed from the queſtion, which is,whether Logicke 

, be neceſlary &e the obraining of the knowledge 

1 ofthe Law? 

4 To the which I anſwer, That otherwiſe thoſe Rep. 

4 Wrigers have laboured in vaine, who have 
publiſhed the Art of Logicke adapted for the 

I Civill and Common Lawes, ſome in part as 

C the Topicks, or places of invention legall ; as 

| Tully Topics, ad Trebativms a Romane Lawyer : 

[5 Clandins Camtiuncnls, Nicholaus Everarde, in their 

y bookes intituled Topice legalis, Hottaman and 

, others.  ; 

"5 . And ſome othezs. the .Precepts of the whole 

4s Art, as: Chriftapherus, Hegendorphinus, lohannes 

" Thamas Fregius Petr \Gambr axe, wr others, as 

”m Ld , Bellonns, Oldendorpius, Neviſanus, Gram- 

Z- ys And how the ſame ſhall be needfull ro 

be- the Common-Law; That which we are further ro 


declare will better manifeſt. 
a7 | ingthe Third propoſed matter, Theſe 
| may be the reaſons following to prove Logic 
i F701 | I; RECce 


Ra, prog, 


Ra. ſecunas. 


(63) 
neceſſary or at leaft behoovfull to rhe ſtudy of 
the Law. * 

The Arrof Logicke is the Art of reaſoning, 
Ars argument andi,as one of the properties thereot, 

ro find out truth by argument anddiſpu- 
ration. But the Common Law of this Land 
(which is often ſtiled in our Bookes by the name 
of common reaſon) is deduced from 295 ur 
evident and knowne, for the decifion of 
things as arc drawne into doubt, and are un. | 
knowne. The precepts thercof are taught by Lo. 
gicke in the bookes of Demonſtration and 'To- 
picke parts of rhe Art of Logicke; and therefore 
is Logicke neceſſary for the obraining of rhe 
knowledge of rhe Law , eſpecially for thar all 
points or controverted in our I aw; = 
cither matrers infaR,and (o triable by a lury 
doubts in law, determinable by difontation and 

ment. 

Againe, Logicke reacheth a man to cole & rhe 
Axiomes, principles, grounds and rutes obſerved 
in that Art which he ftudicth, and being ſoco!- 
lected —_— iy fades ro res py ped ſame, which yoelderh 

Dn era darn ee 
wb mn the indy = Law therefore is Lo- 


te  LEEaINE 


beendps wh m——_ — the berret 
En his opinion-is dri- 


vettnot onely to defitie or deſcribe the ring dil- 
puted of, bor to device's  — 
i 


(63) 


n: -= "M divers ſignifications of the words, 
fearch and —_—_ prone difference of 
matcers and caſes all whichthe Art of 
Logicke p toreach , and therefore Lo. 
of" bl A ought 
man in his ment LOCOVCT LO Ry, quarts. 
bee of Cn heare him; for to ate” 
what cndelic ſhould he ſpeake. 
But a man is beſt underſtood when in obſcure 
matter he doth ce farſt, the moſt all 
propeiitzons, 1e apprehenſion , our of 
them deduce others, and ſo tocombine and knir 


all cogether,asall the parts in orderly diſpoſition 
be vu rv of which ceſule ny oomenartiene 
__—_ , Perſpicarty, and Ferity, all which 
icke promiſerh, and theretore is Logicke ne- 


a-doubtfill queſtion is R the 
-iignpobeatekell op gp ne yn 
A oiacbe es be parts, as in all our 


lew-engumenteoppeateaiyencduhoreſoce foch-de- 
bare and conflict of reaſon is aidto be the flayle 
whereby the carve is ſevered from the flubble, 
truths tryed from falſhoad (for there can bebur 
one tmarh;) and therefore when there is diver- 
ficy of opinion, the truth can roſt onely but of one 
other: maſt bee deccived tharow 
"= forme of theie cannes of 


teacherh a man to know the 


\— Payer pom then wobours ones, 
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Ra /ixta. 


Ra ſepia. 


Ra. #Htav, 


ſtrations,which 


(64) 


orto diſcloſe their imperfeiong Ergo, | 
Every Artificer is made more expedite when 
he is furniſhed with apt inſtruments prepared to 
his hand, Sed ſcicndi inflruments ſunt forme diſce- 
rendi, The Inftruments of knowledge are the 
formesof diſcourſe; therefore our underſtandi 
which is the Artificer,is made moreready, when 
it hath right and fit grounds of argument reduced 
and prepared,which Logicke provideth, Ergoz 
- To obtaine the knowledge of any Science two 
things are required,fir{t,the certaine dependency 
and coherence of the parts of the matter ro bee 
knowne, and ſecondly, the aptneſle of the inſtru. 
mezitwhereby we doe apprehend and know the 
ſame, The firſt of theſe doth reſult onthe necef. 
ſary conſc ghar is,betweene the cauſcsant 
their effe&ts, the latter dependeth of the know- 
ledge of that diſcourſe of reaſon and ment 
which'is uſed in the'apprehenſion of Science,and 
iveth ſatisfaQtion and aſluredneſic. of truth to 
the learner. And theſe things doth Logicke mi- 
niſter unto us; Erge. 

It is the ſaying of hype; _ arbitranuur 
cur (029n0ſcimmus rem ex ſua cauſa, alter ſe 
yr eft. Then wee arc wr fartat 
when the is known by his true cauſe,whoſe 
conſe caunorfaile: but theſe things wee 
learrie by thoſe Arguments which we call Demos- 

cke informeth us in, And ther- { 
fore Ariftetle - obſerved, 2.Metaph.cap.3.£ff 
impedimentum ad ſcientias capeſſandas non prime 1t- 
mere: modum ſciend;. Whee tus Chomanegce C 


Averos, 


things laid t cher, it 
will not be hard al ord antr Rea- 


| Aw den: 


Moone Eendeed isa ſure foun- Reſfp.ad pri- 
ey bla Lawyers hauc becne mer objeft, 


| A” che? Bur yer if ke had beene 
joyned to their Law, they would have beene ber. 
cer 


in cvs knowledge , and morc 
perſpicuous in the delivery thereot. 

athe ſecond: Law-arguments are often Urawne Reſp.ad/ec. 
out of Aurhoritics : bur Authoritics'prove two 6- 
manner Of waycs ; I direcly,and then 

: but OE Ha bin ference cooſe- 

2, in 

quence, which 3s direacrh, 


Hons. 
Tothe fourth : it is true that the Lawyer doth R-þ.ad que 


tne Yi Sogn pl SE iy ell, 
1. SynOg iſme at 
ffi Obs tion ; Rea n is naturall, bur 


WE iſhed by Arr, and therefore beſt by 
the Art of Reaſon, which is Logicke? 

It refteth now then, rhat wee examine Logicke Reſead quine> 
by his parts, and try the uſe, ucilirie, or tie 68. 
thereof by examples our of our Lowes. 

K 


Amoogft 


ors, Ang dr Ee ans 


Definitso 
quid ? 


ns ? 


of vet refte and; ars : 
An pap ara reaching the true MEanes For right Deſi 
nition, Diviſion, and Argument, Wee will di- 
ſtinguiſh therefore theſe into parts, and ſpeake 


firſt and formerly of Definition. 

But before wee define what Definition is, be. 
cauſe there is an ambiguitie, and ie of 
the ſignification thereof, wee ſhould firft diftin- 


guilb the ſame. Theres therefore Duplex Defini- 


tio. I, Nominis-: 2, Rei, D ene d: Any 


Vocts + ſignificatio explicatur reaſon is added 


Sunt enim ewioatear fo rerun. And this ao 
is ewofold: The firſt called commonly Erimolgie, 
of rhe Greeke words inwr & »ey6 : whe | 


——_— the-property, waight — 
Or os fie wood: :and the rea drawne 
therefrom are called in our bookes, Arguments, 


ex viverbi. Thus, Tully in his Topickes, and the Za- 
times after him, have called Notations, a notatione ; 


g14 Or, NPs oof eft cum -vox ex ſus nrigine expli- 


*" The ſecond kinde iscalled Anmrlexi ; addi Scum. 
Vox ignotior .ugl obſcurior voce netiore vel clariore 
idem ſrgnificante declaratur. And of both theſe we 
have plentifull les, 

Etimologies of thefirſt kinde, which are moſt cf- 
feQuall, are diverſly deduced; ſometimes from 
che marter, ſometimes from the ſcope or end, 


ſome- 


*. EL » p< 
a4 


\ : \ - 
ſometimes from the effe&, ſomerintes from the 
properties, ſomerimes from rhe obje&, & ſome. 
times from che oppoſite. 

From the ſcope or end wee have ſundry exam- 9 & 10.Zks 
ples; asa Colledge is in Latine called Collegium, « 267-5. n. 

tations, & quia ſimul colligumtur. dat 

So likewiſe wee call him an Exccutor of a laſt -,, p; x, 
Will and Teſtament, of executing and perfor- ,$c, 6. 

-ming the will of the dead ; nor rhar hee alwayes 
goth ſo, but that in ceſpeRof his powerand duty 
he is bound fo to doe. 

So a ludgement or Sentence of a Court is cal- Cobe bx 
led Inditiom quaſi Inris dittum, The finall ſaying, —_ oo 
pan_n and doome of the Law. For that eve. *** 

Ty. t is taken and received for law, un- 
ll it be reverſed for error ; for that is the ſcope 
and end of the Low. 

Likewiſca Prebaxd is called Prabends, « preben- Coke kb. 3. 
to anxilinm & confilium Epiſcopo : for to that end fo. 75. 
were Prebends ordained in Cathedrall Churches, 
that the Prebendaries therof ſhould be Aſſiſtants 
and of Counſell to the Biſhop in his Epiſcopall 
fun8ion, = 

Likewiſe ſaith Brat70n, Rex dicitur a regende nem |, — 
_—_ | | Lib.y.caq.8, 

the French word Yerd:# uſed in our Law zroflen. 
for the reſolution of thoſe rhart are impanelled to 
try marters in fa&, off quaſi vere difturn, as rhe ſay. 
ing of truth, and ſo to be received without con- 
cradiftionuntill ir be defeated by an atrainr, 

Sometimes Etimologics are drawne from the g,48. 8.3. 

or operation; whereof Breen ſaith —_—_ $; © 
K 3 ( | 


Coke hi.ro, 


Linl,con.caſ. 
520, 


14. H. 7. 


Bratt.1 113. 
413. 


Glawdl. 


21. Eds, 


£4,116, 117- 
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That an Action or Suit in law may well be called 
an AQion, quum ag/twr de injuris : fOr it is a com- 
plaint of an injury received. 

So Damnum, Damage (ſairh one) is derived 
4 demendo, cum diminutione res deterior fit. 

A Confirmation is ſo called, as Littleton affir- 
meth, & idem eſt quod firmum facere, of the opera. 
tion it hath to make-ſtable or firme a former 
Grant. 

So is a Surrender, 21a ſurſumredditio, and of 
the two French words ſ#iſe cx rendre, or yeelding 
up of an eſtate againe tothe Leflor or his aſſignee 
ro the immediate Reverſion from which it was 
derived. 

Tolikepurpoſea Writ is called in Latine Breve, 
andin F a Briefe, for the brevitie of it, and 
for that, (as Bratton ſaith) rem que eſt & intention? 

entis breviter enarrat . | 

So, a Fine, whereby lands or inheritances are 
conveyed in Courts of Record by concord and 
agreement of the parties,in reſpec of their ope- 
ration, ſcope, and ſtrength to make peace, and 
ſettle the Inheritance : Of which Glanvil the moſi 
ancient writer now extant of our Law, giveth an 
intimation when hee writeth, Dicitur talts concor- 
dia finals, quia finem imponit negotio, adeo ut neatra 


'S 


pars litigantiurs ab eo poterit recedere. Which is als 


ſo affirmed by the Statute of 2 1. Ed. 1. de finibus 
levands, where the words arc, 2u14 Fines 11 curia 
noſtra levati, finem litibus debent imponere : &r idev 
Fines dicuntur maxime. 


Hoſpitall, 


Sup: | So wee ſay that the foundation of a Colledge, 
vas. . | 


"N= _ 2, ASS 


EDT. (69) 
Hoſpitall, or ſuch like is called fandat/o, q4 
di datio, wel fundamenti locatio, fa fon 
Likewiſe a Villeine , a man of ſervile or baſe 
degree iscalled in our Law in Latine ſerves, for 
as Bratton ſaith, dicitur ſervus 4 ſervando, non a ſir- Bratton li, 1. 
viende, antiquitus enim ſolent Principes | captives c4.60.P4-3+ | 
vendere, & ids eos ſervare & w-ngry oat And in 
Engliſh we call him Villeine a via, from a Coun- 
try Farme,whereunto they were deputed to doc 
ſervice,as our Yulleines regardant tO Manners Were, 
as0ld Records and Authors affrme, g/cbe aſcrip- 
titie, ryed tothe Turfe : Or rather of the word 
vils of his condition vile and baſe. And the wo. 
man Villeine as Littleton ſaith,iscalled a NeefeL, 
aſi nativs : The making free of both which, or 
their Infranchiſment, is called in Latine, Mars. 
miſiie, 4 manu mittere, quod idem cſft quod wel extra 
manum ant poteſtsrem ponere vel dimitiere; For ma- 
nw in the Law Metapharically fignifieth cicher 
power or poſſeſſion, alluding to the old Cere- 
monieuſed in the infranchiſment of Bondmen, 
whereof 1ſiodorus ſpeaketh, manumitti ſerum dice- 
batur cum Dominus Cj us ,aut caput ejuſdem ſervi, aut 
alind membrum tenens dicebat, Humc hominem liberis 
eſe volo,o remiticbat euwi © manu, The ancicnr 
rme and Ceremony thereof-among our - Ance. 
ſtors the Saxons was in this manner : Sz quis velrt | 
ſervum ſunm liberum facere, tradat ewn vicecomiti Lambert. 
per manum dextrem in plene Comitatn,  quietum SPXAlONO- 
ulluns clamare debet a jugo ſervitutis ſug per manu- 6.126. 
miſſionem, & oflendat et liberas portas & vias, & © 
tradat 01 libera arma, ſcilicet lanceam & eladions 
| X 3 & 
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(70) 6 
& deinde liber honn efficitar. 
So the word Remnurer, which is an ancient 
rearmeof the Law as Littlcton ſaith of rhe word 
(mitter,or tather of che French word remitter to 
reſtore) and importeth a reſtitution of poſſeſſion 
Litt $.3.cap, Unto a mans ancient right. 
12. Remitter. Likewiſe Mortmaine which is a gift of Land or 
P.C(om.139..other hereditaments to a Corporation, which 
ca.P, Weſton. 1atha perperuall fucceſſion, an therefore never 
like to retumne tothe Lord by Eicheat or Donor 
by Reverter, And rherefore as one ſayth,it ſeemm- 
cth to be taken into a dead or dying mans hand 
which holdeth faſt whatſoever it claſpeth, Or as 
Pel. Virgil. the Feudiſts afhrme, In mortnam manum wearuat, 
bb.17. quod res ſic data tanquam morine, uni Horam mor. 
talium in perpetuum adempre eſſent ; Or elſe as ano. 
Hottomanss ther ofthe contrary: 2uja poſſeſSio quaſt immorts. 
m—_— ib, ff; quia nmquam heredem, vel ſucceſſorem, vel 
poſſeſſorem habere defini . 
So wecall a Remt paid yeerely for Land or 0- 
ther things Kedditae, a reddendo, becauſe it is yeer- 
ly ycelded or reſtored for the Lands, &c. -Or ra- 
ther as ſome will 2 redewnds, becauſe it doth re- 
rune tothe Leſſor or Donor for the iſſues and 
profits ofrhe Land: And in Engliſh itiscalled a 
,, _-Remofthe French word Rentor to rate or Aſleſſe 
Coke lib. I Os at a price, 
RD As concerning theſe Derivations or Etymologie; 
drawne fromche fidall cauſe or effet, 1 was not 
minded curiouſly co diſtinguiſh, for that in theſe 
things which doe depend of humane Acs,where. 
inthe finallcauſeand effect is all one; {or that 
[4 
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is wa atchieved for the 
CO atrewpred 


But ro proceed; Sometimes alſo Erymologics 
are drawne from the forme or manner of doing 


or working, 

So we calla Common, tobea right whereby 
we take ſome kinde of profit in the land,or ſoyle, 
or inheritance of another, t gt. Common 
with the Owner or others, Bratton expret- . _ 
ſeth by way of Etymology thus : Communtis ex wit. Brod. lib. 4. 
tute vecabuls componitur ex una & cums (C ſubimel- * «vs 7 
p xr Ln14 camwnia eſt in aliens & una cum , X Þ. 
ms ond as, (ure nem: ſernir ſane © 


dara rs weecall certaine Lands Copyholds 
of the forme and manner of Tenure, becauſe the 
Fennants thefeof doe hold the ER 
rotuli Curie Domini, they have no other cv 
or wtiting of their Tenure; bat the Copy of the 
roll of the Lords Courr. 

Bur of theſe we have ſaid faGcienr; let us now 
Heakeofehcother' kind which is called Antltxs, 
when an obſcure word is explained by another 
more familiar ot better knowne : This ispertfor- 
med whenan Engliſh word is expounded by a 
Latine word, or in any other language from 
— the word was _ derived. ons 

adminiftrarion of goods of an Inteſtare 1s 

faid robee ordinate ſew diſpoſitio, 1. Eliz.Dyer. ay 


Inſice bi. 1, 
166.b. b. 
An Aſſiſt mans perſon by another, is Anas. 


focalled of the ieword afiedbus and doth im. P.6, 
pert 


(73) 
__ of any hurtfull blow or fearſull 
An Arreſt is ſaid tobe the reſtraint of a mans 
liberty by power or coleurofa lawfull Warrant, 
derived as ſome thinke from the French word az. 
Lemb,l«ſtic.refter to ſtay,or elſe farre fetched fromthe Greeke 
h.1-cap.16, word epirwy a Decree or ſentence of the Court. 
So nomen 4 neſcends, quia netitiam facit, whete- 
Bratt 115.4. upon faith Bratton, 1deo impeſite ſunt nomine ut 
66.30+f-188. 2 nonftrent voluntatems dicentus, & mtimmur notis in 
vecis miniflerio. So that we may eaſily obſerve; 
That many of theſe of this latter kinde are meere 
17-E.4.fe.2 Derivations, as Gentra7 4 contrabends, Deodand, 
* quaſi De odandum;id eſt, in eleemaſynas erogandum, 
Djvortiis 4 diveriendo,Dureſs ex duritia, of iraigh! 
impriſonment or hard intreaty. Larcenygd eſt la. 
Ten tener yang wlngpary $a 
+037, Io : | em, a 1 A 

_ encore; Peace -# vocabulo latins Pax ; Lamb. 
Taftice,lib.1.cap.2.f.67. 
A Court of Pypowder, a Court belongi 
12 Z.4-9- and incident to Markets and faires,to yeeld lu- 
Lewb. d« fticero the buyers and ſellers comming thither, 
—_ which becauſe they are moſt frequented in Sum- 
mer, the word was given of the duſty feet of the 

commers. . 
A Preſentment which is preſented by an In- 
containing ſome crime or neuſance, wherof 
they had to enquire, is derived of tho French 


word, preſemter. 
Lamb loft. Records are {© (aid of the verbe Recorder tO re- 


6b. 1.c4,13, member,becauſe they are Kewembrances, o_ 
Pt 
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fats cr weritaric veſtigia, the lively 


repreſcatati- 
qroborhoſformer cime and rt : Reverfiow Of 1. 18. 4. 
Reverterr, Or a$ferra FeVeriens . , fo. 5. 


Fu pap Tayle,ofthe French word. tailer, ro 

orcut, limit or incertainty, and Lite 1.6/2. 

aac wv 4 whereon 1 aced noteo infilt.- 
Sometime the Derivation of the word is de- 

duced from ſome ancicat word in old time ufed 

a'though now antiquated and growne our of uſe, 

and yet nevertheleſle ſuck as giveth light to the 

prefhmgenoerlodge © ce oftheword, as Conſtable an 

re ancient Officer of this Ki ingdome, derived of two m- S, 

d, old Saxon words, Ki inaing hich ſigniferh King, efebier. 

and flable, ſtability, as the ſtabMirie of the cynF; 

he and Kingdom, Sothe word Farme in one 

rteth Lands, or other, yn 


< gt | quaſi Fi hich i 

4- a yCCrly rent c0rm1an,n 15an 

4m old Saxon word, Id, fo ngro feed, or render vi- Opens 
wb. Quall, ſor that in ancient time they rendred, vi- r,aubertia 


Quali for the moſt part, and not money, Archiononnia 


ng - Sowarrantifure,ofthe old word which figni- 
lu- ferh co defend oracquir, for fo ſaith Breen, War- 
er, ran iare nibil alind ft quam defendere, & acquiets- Brailes hi.g. 
1m- re tenemtem, qui warrentwn vecavit in ſeiſina ſus. ... f0.330.4.24 


the So 6 inde,a cuſtorne whereby every ſonne 740": 3. 
or heire male inheriteth @ portion alike in- his 
Anceſtors eſtate, and is derived of two old Saxon 

words gife fifeed on that is, gircnjooll the binges ripe calcym 


ery copnatione proximis data 
Guilds i ancicut word | d Lew. Arch. 


in old Charters and monuments, and {ignifics Car zo, 
cnaberns: 0r4 Corporation fetches. fo.zo. , 


04) | 
So Steward derived of two 01d words, " Steel 
Cale 8b. $. and ard, and is as mnchroſay, a$'@ man appoin. 

fe. 45+ red in my ſee or place; ont 
So the word Wytherwam,” yet” much ' in uſe, 
prþe? & drawne fromewo old and ontworne Saxons words 
- M., pos 5 mona Nam pigtiu,quaſi alter pignaris 

» to. _ he; 4 f.1 

Sometimes Derivationsare made of ſome old 
words, whereof the uſe from which the Deriva- 
tion was made,is now utrerly changed, as ſocagis, 
id en va, ideft, carve, for that rd 
ſoca was uſted for a plough. Bur this ſervice was 
after by generall, conſent of Lord and Tenant, 
redeemed by payment of a yeerlyrent, and yer 
the mg remaining ll, as Land ginento 
(rouge the Lords Land, although the uſe of that 
ſervicebe abrogated; except upon Creation of 
the Tenure, it ſhould bee reſerved and fo re-. 
So faith one, the hon(es of the devored' reli. 
ious were called Aronaefteria, of the folitude or 
irary life there led, which in weir £5 was 
— 7 


_— | leſle, Quiz pleyay, mareſterianil 
bloat, » / 


' Slbaſty other Derivitions there are,which arc 
bur onely alluſions ſtrained and framed by rhe 
wirand iduftryof man, rather then from the 
native fignificarion of the word, ant{rherefote of 
lefſEregard andmoment, as reffanenton quaſi te- 
fietivmentis, fitft deviſed by Servims Sulpirins the 
And. Gellins and nſcd in our bookes, al- 


= rr rare nd 
$6.6. 66,14. | by Aulas Glas ht hat age,or 
MY | ſhortly 


1M 125 343 86> 4. \.3 4.4 af adit 


” 
i 


= ) . Ce, | ” 
Wa 5a ina en.cns of 


Ns 0 Ng likewiſe of that firaine is camentum, 'E 
which one would ame as eereal ent _ wh 


S aquites quaſi equalities, qui «5 0 Brals. kb. 1, 
wientia, quarn paribus cauſis 427% rfideras Jura of £4.3* 
omnia bene coaquiperat. 
"$0 have they derived felony, quaſi ſale atm Lambert. 
faitum, (0 another deriverh Robbery of the word oY 4 14 
robe. another ters 4 terenas, quia vormere re- 


ric, and many ſuch like, with che which Lwill ce 
arp 7 | Cote 8.4.37 


There reſts « few wor my 
logres, Notations, and alluſp 
E 
from the finall cauſe or from 


er nun: A rguene of goo oſquene, 


«of of thi Etyme- 
vent Ranande 


ies if they be rightly uſed and drawre 
etc, 


offcr nauch illuftration and 
therefore it is well obſcrved by one, Tine Jem 
ok vrnaeman in verum & 
v9 ry wy 2 & 061d, cam Citers ve- 
the 
Gepridns which Tſodere 


ro learn it is principally neceflary4o ſearch 
nap 77 « pvp oo 


Firfttherefore,we are for the right uſe of them 

| obſerved RE 
in every are and aw 

which have 


be {onery Rognage Bang pcm ror 


{lan.Can, occa 


, , "Sr 
ſers pleaſure, thar ofthe Poet is ro g's 


© | 
» FFRM & 


ala tentur que nwnc cecidere cademtque 
ne nunc ſunt in honore vocabula,ſi voletaſue, 
Luem penes ar bitris eſt, mos & norma loguends. 


arc Derivative words which out'of com. 
poſition may beare interpretations. wa 
Second! - —_—_— from Etymology are 
_ notto be ule at all times and upon all occations; 
but rarely, and where neceſſity doth. require the 
ſame,or delight,or apt conſequence dorh offer fir 
fic therefore ſairh one, E 1nmolegia uſum 
habet neceſſarium, quetics interpretatione res de qua 
queritur eget. 
Thirdly,rhat your alluſions be ſuch, new abbor. 
remes ab ipſo vecabulo,ſed 4 ſons vocs provemientes : 


not or hardly drawne or wrung ont, but 


anſwerable to the found of the word, and appli- 
cation to the ſenſe. 
It isnot my purpoſe to ſet forth here when 
arguments aa reaſons drawne from Etymolo- 
ies, doe hold their conſequence, and when nor, 
r therein the ſtudent of the Law muſt bee for- 
merly inſtructed by the Precepts of the Art of 
e; for this place will not permit the ſame, 


leſt l ſhould treat of Arguments beforeI come to 


. But let me not here forget that Ery- 
ogies are moſt uſed by the Authors of one 


Lawesin their Treatiſes and Tracts which arc-of 
Sizoplics Thema: 6. 
| Having 


| 
| 
| 
I 
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bmp rp _ 1s thus'defined, Definitio eff Definitia 
oratio, id fit, tur, oftendis breviſſume. quid ? 
Itis a irion ee, doth many 


ture ofthe 
faith 


thet 
po 


-EUPre 
ng ſhortly. And'therefore 4rifforle , 55ife. r. 
20nd By ws uns ;encigt@ 7 OT AS 11 anO- Poſt. 
to the like etfe: Definitiq eſt oratio,que 2.Poft. c.10. 
fieans. And thereforevir i teindly laid 
That Fons t#tius explicationis eft vera 
Definitis, nullus enim rem meline noſcere videtur, _ 
quz quid cam pony ok Atrue ww 
L Definition is the ine ofexplication : for no 
man knowerh any thing better then he which can 


. apelyand briefly expreſle the nature thereof, and 
., what it w * \ Q 
- Of Definitions there be ewo kindes : the one 


perfe@ andabſolute; the other lefſe - The 
perfe& Definition is that which doth conſiſt & x 


n x10 , & veradifferentia, as that where. 
J- by hep doe define ms kr @ lining creature 
t, endued with reaſon, the Gexzs whereof 
F- is a living creature mortall ; which our Engliſh 
of tongue cannot well expreſſe in oneword, as it is 


by the Zatine word Animal, Bur becauſe this 
creatures 


= _—- 


99 


ſon, yer-are they not «vimelis, and- there is 1o- 


thing which may be: called animel rationale but 
man alone. This ruleI here remember, 20d 5: 
nu o differentia ex Pradicamento ſumantur . 

Bur theſe things Leave tothe Logicke- ſchoole : 
And for that our dull underſtanding can hardly 
diſcerne the true: effentiall diflerence of things, 
we are driven, and eſpecially ui accidentall mat- 
ters, tO eby their properties, parts,caulcs, 
or accidents , which a Logical writer hath well 
conceived in theſe words, Cam cortum (it Hominem 
her bf __ —_ fſette non cogpoſcere, tides 

747 cant , proprie accident's 
——_ «tron enfibus vViciniors in definitione [u. 
minus, Another inthis manner, Nailiwores maje- 
r1 labor aus inopia differentiarum. And ano» 
ther, Laboramuws we vel maxime poonibre t 
rebus verarum diff erent iarum penuria , queh, hic ut 
inrebus ceteris - veris habeammne gue proxime veri 
videntar Therefore the imperfe& Debs 
nition, which is called a deſcriprion, is thus fer 


forth: 
D 0 fermings mine 
ne catie. oct tined 
reachthel kindes; Cap Partial, & AM 
Others ſomewhat more fully thus, /»- 


fre Ce ai prouerpalis wel mi 


a Enents 


vel effettbus propre, 
as wel cſs; abſt pg 


ec nfungunr pore yi Anaya 
chat 


clfobur 0r4tis rc propriee. cauſes manifeſt ens : 


ONS OOTY 


etiam externis explitatio, 
ns 
| nition or deſcription. 
_— 0 Ur : yrs orgy 
jevery'y definition or) deſcription 

ought roeontine two principall parts: 1, Thar 
11;-atid\ therefore called Gerx, 
thing defined hath commanitie with 

mn. ite mph my > 
1n- 

locs 


» 


rienſarly" expreſſe the"riature chaveof, ro-di 


rr ationtm que cam de finity romvenit. | | 
Some inen there «re, which they ex- 
toll the txup definition (where ir may be had)be. 


fore the defeription, as it deferveth; yer-hold 
they rhe deſcription more familiar, and apter ro 
teach, then the former, whereof Lodovices Fives 
writerh chaos; The Defmition (faitrhee) - 
Vertor auidems of, vhfeuyior > ine ft, 8 


e(ſentiales 


rates nes. dacent, in: ee bs 
nes fam vere. FAc. ({aith. NOOR fy 


Amhors have given certaine zules. allo appli 
able ro both-theſe kindes, which, 1 may not let 
paſſe: becauſe in this pos ities y. I con. 
heroel ,ghe firſt is 


anſ 

28s, one es oe Gon otters, Toghipef 
fe hath Arybotlethele words, Operter gwen gairde- 
finit, maxime omnium interpretations uti ; 
[it rae. cends & imelligend; canſa iradiian. 
firk rule as you ſee, ar clarior ft 
deftnitio, cr debed dari per notzora Or that Definituo 
SS. fiſcentis notior & mag obvia efſe 


The ſecond rule is, That every good Definition 
debet xeciprocars cum ,it ought. to be xeci- 
procall and convertible with the thing defined or 
deſcribed. For the better u where. 
of, it is 19 be obſerved, PRO? thing needeth 

nota definition or : for; particular 
and individuall rhings ſubject x to ſenſe, need no 
nor jon : for that Definitio deber 


»: Mera lay de wniverſalibes.. And hercupon driftevie affir. 


weih, Omm qd ena of ceo 


t 


there be five univerſalities or Przdicables as they 
rearme them, as Genus, Species, Differentia, Pro- 

prium, & Accidens, yet are there but foure Pred;- 

cata Topica, ſor ſpecies isthe thing defined, and 

wherein, and whereby the reſt are verified. And 

againe, Definitio eft de rebus compoſitis a natura & 
nts 


The third rule is as a conſequent of the former, 
Nihil habeat ſuperfluum aut diminutum Definitio : 
for if the definition or deſcription be convertible, 
and reciprocall with the thing defined, or deſcri. 
bed (asit ought)ir cannot havecither ſuperfluity 
ordefe&t; this Precepr I thought neceſlary in 
this place, becauſe the tudent might be the bet. 
terenformed to frame his Definition or deſcrip- 
tion. 

Let me here ſay a word of thee and uſe 
of definitions and deſcriptions; And after ſhall I 
endeavour to yeeld ſome examples our of our 
Lawes: A Definition is ſaid te be one of the [n- 
ſtruments of knowledge and that two manner of 
wayCcs; Primo in ordine ad definitum, whereby the 

ing defined or deſcribed is knowne,not by diſ- 
courſe ofreaſon but in a manner by contemplati- 
on intuitive, reſembling the Angells know- 

and therefore it is faid well by a Writer, 


vIFS 
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rage "Py : eab defines 

1, miſt 14 de quo ea inflituitur ret? ab initio 

tur, Add egaibe in the fame place, damy quaſtzs 

& que diſputare difficile eft vel definitionem = 
Af ve 


tro eft intuitive cognitio; And hence it is that x;horm; 
in many places of his workes ,4558.3.7+ 
me Difficils eff ommu diſputa-pic.ca.z. 


Foeffment, 
quia? 


(82) 

vel difbindtionem nomine. And in the fourth booke 
of his Phylickes, Text.3 1. 4Arift. ſetteth forth the 
effe&t ofa Definition, Quod per cam omnia dubia 
ſobvi poſint & debeant. 

'hereupon one writer groweth {o confident 
that he thinkerth, that out of a full definition of a 
Mariage,and of an Oath,all controverſies concer- 
ning either of them may bee fully decided, theſe 
be his words : Hujus wiihitatis duo exempla ſunt 
valde conſpicus, unum in dotrina de conjugioalterum 
in diſputatione de juramento, omnes quaſtiones de hu 
materijs facilims & certius poſſunt explicari. And 
therefore Tw»ly in his Offices would have everic 
orderly treatiſe 4 definitione proficiſct. 

. Secondly, a Definition is an Inſtrument of 
knowledge, 1n ordine ad demonſtrationem, ad ſcien- 
dam concluſronem, hoc eſt ,ad proprietatem demonſtr an- 
dam paſiionem de ſubjetio, Bur of this more here-, 
afrer, when we ſhall ſpeake of Arguments necel- 
ſary,which arecalled Demonſtrations. 


Let ws now exemplifis what we have ſaid,by inſtan. 
ces drawne out of the Commun Lawes of thu 
Land. 


If I would define or deſcribe a Feoffment, I 
muſt firſt ſeeke out a Generall or Genas ; as thus, 
A Feoffment is a conveyance, but becauſe there 


-. beſundry otherconveyances, I muſt fur- 


therto diſtinguiſh the ſame from all other con- 
veyanccs; and therefore I adde and ſay, A Feoft- 
Maca. is a conveyance which paſſeth an cſtace im 

Fee. 


(33) 
by Livery of Seifin; And hereby 1 : 
w_— iſhed it from Oe re- 
CO conveyances that inure by way of granr, 
But becauſe likewiſe Leaſes for li Pe: likewiſe 
paſſed by Livery of ſeifin; and likewiſe a gift in 
Taile, paſſerh by Livery and ſcifin, I have added 
the laſt complement and full difference in theſe 
words,in fce ſimple. Wherfore in every feoffment 
rwo things are of neceflary regard, Firſt,that ir is 
performed by Livery of ſciſin. And ſecondly,chat 
it paſſeth an eſtate in Fee ſimple: for Lands given 
in taileand executed by a Livery, we doe nor call. 
a Feoffment,but a gift in Tayle. FR 6 
If ſhould defineor deſcribe a fine, whereby £**, 994? 
Lands, and other hereditaments are conveyed, 
would thus deſcribe the ſame. 
A fine is a conveyance of Record by Concord 
betweene the parties upon licence obtained in a 
ſuit depending berweene them in the Kings 
Courtof Common Pleas. Where a Conveyance 
is the Generall or Genws, The words (of Record) 
4 make a difference from other conveyances paſſed 
"_e inthe Country in Pais. And becauſe there are 
alſo ſome other Conveyances of Record, there is 
added further the efſenriall difference, which is 
the forme of a Fine, namely, the concord upon li- 
Ws, cence obtained, for otherwiſe ſuch concord can- 
Gr not be admitred inan ation depending between 4 
x them : for without Action, therecan beno Fine, 
off. which ation or ſair,muſt concerne Landsor He- 
rediraments, whereof the fine is levied; oru 
__ an ation of Covenantto levie ſuch fine hag 
Fee- M 2 rhis 
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DOT H 


($4) 
this ſuite muſt be depending: And next ofall is 
added the Kings Court, for ſuch finesas by Cu- 
ſtome _ be levied in Courts of ancient De. 


meſne, or the like if any be, are not true fines, but 
{1milicudinary onely. 

Laſtly is added the Kings Court of Common 
Pleas, for that in ancient times,before the Court 
of Common Pleas was erected, fines were lerted, 
(as among the old Records thereof appeareth) in 
any of the Kings great Courts of Law ;z Bur after 
the erection of the ſaid Courr, becauſe fines are 
levied upon Origimal Writs that are Common Pleas, 
and therefore onely to bee dealt withall in that 
Courr, fines are and ought to bee'levied in that 
Court onely. 

I may deſcribe a fine ſhorter thus out of Glan- 
vills wor ds; 

Fins eft amicabils compoſtio cx finals Concordia, ' 
ex licentia terminans loquelas motos in Curia : for 
his very words are theſe : Conting/s autem aliquan- 
do loquel as mot as in Curia Domini Regus per amicabi. 
lem compoſitionem & finalem Concoraiam terminari, 
ſedex licentia Regis vel ej1us Inſticiariorum. 

Theſe like Concords have beene in uſe in the 
Civill Lawes, and are called by them Tranſaci- 
ons; whereof they ſay thus, Tranſationes ſunt de 
es que incomrover fiaſunt, a lite future aut pendente 
ad certam compoſitionem reducumwr Aando aliquid vel 
accipiends. 
ſhorter thus, Tranſais eft de re dubia & 
lite ancipite we dum ad finem dufls, now gratwita 


. 
Where 
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(85). 
Where note thatir may wellbe ſaid nengqra/az- 
14 Pattio, becauſe in the cnd of the concord” of 


% the fine, which is the forme thereof, there is con- 7 
c tained a certaine ſumme of . money under this | 
forme, Er pro hoc fine habende,cre:d.S.the cognizee 
n dedit 20. i, fterlinguorum.' S0 likewiſe there is 
(3 mony paid unto the King, whieh is called the 
I, Kings Silver, pro licentia concordands \. "+ » 
n Thus much have I adde outofthe Civil! Law, 
I That the Student might as well in this,as in many 
e other Titles ofthe Law obſerve the great. confor- 
” mity that is berweene the Common Law of the 
at Land,and the Civill Law of the Empire. 
at If I ſhould define Homage, | may lay, That Ho- Homagiam 
mage isa ſervice corporall of moltreverence done quid ? 
y- by the Tenant unto his Lord, whereby hee doth 
acknowledge himſeclfe ro become his man,and to 
a, doe him all carthly honor. (' 
or Where Service is the Genus, Or moſt generall 
1- word, limited by the word corporall, todiſtin- 


bi. guiſh from other ſervices nor corporall, for, that 
ri, iris tobee done by the Tenant himſelfe in perſon 
and by none otherto the Lord : All choſe words 
he thatfollow in the ſaid deſcription arc added in 
Xi- ſtead of the difference drawne fromthe forme 
de and manner of the performance of the ſaid 
ne Service. 
vel Bratton hath a larger deſcriptionhereof, raken 
fromthe effects praceeding on both ſides, thus, 
& Homagium nf Inrs vinculum, quo quis tenetur & 4- 
wita ftringitar ad warrantiJandum, defendendum, & 4c- 
quietandum tenentew (wu in ſeſins ſna,verſus omnes 
M 3 per 


F ſlate in 
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(k6) 
per certuns ſervitian in denstiove nommatuw o& ex- 
preſſum,cy e114 vice verſa; Quo tenens re obligatur & 

neitur ad fiders domine ſus manera, wy -Ger 
trum debit um faciendum. atrer ſerteth downe 
the forme and manner of doing thereof. The 
Feadifts in the Civill Law,doe render it (horter 
thus; Homagrum ſeu hominiun (hac enim Vox com- 
munier eft) ft venerat is (fi vim verbi ftrifte conſude- 


FAME) Cum ſe co nomine nem, id ft, Clientem 
ipſims fore —_ 
If likewiſe Iſhiould yeeld a general! deſcripti. 


Dower,qud? On of an eſtate in Dower, which might agree to 


all the ſeveral kinds of Dower by Littleton, lwould 
deſcribe ic thus: 

An eſtate it Dower is an eſtate of Frechold du. 
ring the life ofa lawfull wife,appointed our of an 
inheritance whereof ſhe 1s dowable, which cſtate 
beginneth upon and after the death of her huf. 
band for her maintenance. ' 

The Generall of this deſcriprion is aneſtate of 
Freehold during the life ofa lawfull- wife; There 
isadded, GY for that an eſtate in dower 
is inted two manner of wayes; Firſt, either 
by at of Law, as agift of the Law upona lawtull 
mariage, as is the Eſtate in Dower at, Common 
Law, of the third part to bee aſſigned by metes, 
and bounds by the Law, and generall cuſtome of 
the Realme : Or elſceofmore, as of che moity, 
mou according to rhe cuſtome of the particular 

029%, 20Prs- oft P23 
: [tis faid moreover, lawfull witc, for except 
the wife be alawfull wife, RE 


—_— 


=. 
(llmariage, D owey cannot be had, fot the cſtare 
in Dower in regard ofrhe mariage. "i" 


—— —— 


The ſecond way, That Doweris appointed, is 29. 


by a& ofthe partie, and thar isycither atthe ma- 
riage at the C doore,whenthey come ro be 
maried,and therefore called Dower a4 oftium Ec. 
cleſie; or by conſent of the Father, or other An- 
celtor of rhe husband, and therefore commonly 
called Dower ex aſſenſ# Pairs, &16. Bur both 
theſe Dowers arc almoit worne out of uſe. 

Theſe words (afterthe death of her husband, 
for her maintenance, ) doe containe the fina]l 
cauſe and purpoſe wherefore it was putin uſe, 

Dower by the courſe of the Common Law, 
which is the moſt uſuall kinde of Dower; may in 
this manner be deſcribed. 

Aneſtate in Dower by the courſe ofthe Com. 
mon Law.,jis an<ftare of Freehold forthe life 6f a 
lawfull wife, of the third part of all choſe inheri. 
tances dowable, whereot the husband was (eiſed 
of an eſtate of inheritance guring the Coverture, 


_ given by the Law to be: complear after che dearh 
| Sfthe hnaband, forher maintenance. | 


This deſcription is drawne from all the cauſes: 
the Matervadl canſe is (et forrhuntous by the per- 
ſons, the husband and wifezphe forme ts the eftare 
of freehold tothe life of the Tawfull wife. "The 
efhciear.cauſes are, The At ofthe Law,and like- 


wiſe the ſeifin of the tusband the Cover- 

' ture, and laſtly, to.be' eatafrer the dearth of 
herhusband, Andthefinall cauſt i- theſe words, 
for her maintenance, MLOLIOSE 6 
| 0 


Brall, lib. 4. 
f- 298. 6, 
Lib.sf.410. 


Britton 246, 


Inftits. de 


Pairia: Po- 


teft, 


Dn 


So that by lawſull mariage the eſtate in Dower 
hath commencement by wn rms of the huſband 
during the Coverture it hath his progreſſion, and 
by the death of the huſband his contimmation 
and accompliſhment , whereof enſue the three 
maine barres to bepleaded by the Tenant of the 
land ina writ of dower. 

The firſt agaioft the mariage, ne wnques loyal- 
ment accoople , w** plea is triableby the Ordinary, 

_ the Seilin, ne anques ſerſe, &c. tryable 
by a lury. 

And againſtthe conſummation, that the huſ. 
band is yet living, which is triable onely by 
proofes of witneſles. 

Al h the Civill Law doe call that Porti- 
on which 1s brought by the wite, or given with 
the wifc in mariage(which we commonly call the 
mariage portion)Dos, her Dower : And they call. 
the eſtate in Dower, Donato propter naptias, yet 
have they this agreement or conformity, quod 
neuter ſine matrimonio eſſe poteſt. 

And becauſe wee have had occafion to ſpeake 
of mariage, let us here define or deſcribe the 
ſame, Brafon out of the Common Law thus de- 
ſcribegh it, Matrimonium oft conjunttie viri of mu- 
lierks ipdividuam wite vonſuetudinem retinens. 

Britton thus : Matrimonic eſt afjemblie,de home 
& de feme, a (our deux volums, per joynture de St. 
Eeliſe, per demwurrer enſemble come un chaire 4 touts 
lewr vi63 fans eſpouer de deparivre. "y 

The Civill Law hath i inthis manner: Harri. 
monium oft divint & humani |uris Communicatie, n- 

rer 


ter wirum of feminam, individaam Vita conſuectad:- 

ke def jon of Mariage which Srr7:gefime {fo 
tion © iage 

mudy commendeth, whereby all the ditficultics 

that fall in debare concerning Mariage, may be 

(as be th'nketh) determined, is in this manner 

conceived, 


juwg.ums of unine mark of unius famine, legi- Kickerm. 


tima of «ndifſalubilis copulatio, 4 Deomſtitata in Pa- 
radiſo, ut imtelligamus Deum efſe caſtuns oF caftitatss 
amantem, us t4 m caſflitate ſerviamus, & ut hoc modo 
& non aliter propagetur genus 


A Rent may bethus deſcribed: A rent is a Re.. Rent,quid ? 


venue ifſning our of lands or other manuall here- 
diraments, and wherewith the ſame is charged 
for a time of continuance. 

So that the genws 15 Revenue, and the mareriall 


ſubject that ſupporteth the e, is manuall he- 
maazrs, hand and Bra for our of no 
rd: cad. the pred rome 

or the peculiar is 
wherewith the ſame is ct , for a Rent is a 
_ whereſoever the land be conveyed, 
traufit cums ſuo onere, it goeth with his charge. 

So that acertaine ſummeof money, or other 
things valuable (for a rent may bee _ or 
granted oforher things than money) are the mat- 
ter de qua ;, Land,or other manuall hereditaments 
the matter ex que, Or extra quem : The reſervation 
or the grant, the eficxest cavſe : The finall cauſe 
C_ have bcene exprefied, but when the 

won isotherwile plaine , it nevdech aor. 
N 


\($0) 
Lr.g.).,vm The Civill Law by this word Redditwe, or Re- 
.f- 4+ aitws, underſtandeth generally 2u1cquid ex re ali. 
And becauſe a Rent ſervice hath his ori 
by way of reſervation, let-us here ſee whata Re- 
ſervationis. 
Reſervatiin A Reſervation is an agreement betweene the 
quia?  - Lordand Tenant, orghe Leflor. and Leſſee; that 
the Lord or 'Leffor ſhalbrecetve artitues appoin- 
Com.Brow- ted a certaine ſamme of money or other thing ap- 
g 140-6, pointed to bee payd for the thing demiled or 
35-H.8.57.4 granted. - DE 
1.3 A Rclicfe, called in Latine Relevri The Frudiſts 
ond deſcribe or define thus : Relewis dicitur __ 
quod noviu vaſſallus Patrons iutroitius cauſatargitur, 
quaſi morte alterins vaſſalt, wel alio quo caſn feudum 
ceciderit quod jam a novo ſublevetur, weteres intro:- 
(1698 ant. | | 
Bratton bb. a Relicte Brafon hath theſe words, Oporter 
fo.bz. ſtatim quod tenementium, quod fait in manibus ante- 
ceſſorum, & heredrtas que jacens fuit prr copum deceſ- 
ſam relevetur in manus heredum, '& propter talem 
relevationem facienda erit ab heredibars quadam pr a- 
ftatioque dicirey Relevium. Out of which words 
of his,a deſcription ofa relzefe maythus be framed: 
Relevium eft quedam Preftatio, faita ab hared:- 
bus peſt mortems anteceſſoris ad relevandam heredita- 
rem per corum mortem jaceniem. 
Where he ſeemeth to ule hereditas jacens for 
land, 8&c. deſcended to the heyre before his en- 
try, as the Civilians likewiſe rake the ſame. 
A Iudgement is the determination of a cauſe 
in 


_ 


a5 generall, 97 car 


derh all manner of Indgements whatſoever : The 


Civilians doe thus —_ the fame: _— eſt 
. atm mus, anal cauſa  copueſest 

- > gb uri x54 Wherein 
h they note to be thtee degrees : Firſt, the Cogni- 
Ie zance Or power to judge. Secondly, that rhis 
”; ludgement bee publike or publiſhed. Thirdly, 
£ that ir bee- juſt and right.- This connexion they 


yeeld to be thus ; S:qu1dem in nullo controver fiarum 

genere prodeft cavſam drfferri ad Indicem, niſt cogno- 

ſcatur - » fc emhil profyerit eſſe cognitum mſi pro- 
m 


nuncietns ; denique, pronenciatuns. imutileerns mr ex 
bono if 4q on procedas. 

Thereare  fodry kindes of Iudgements, ſome. 
times divecſified in reſpe& of place, ſometimes 

hor + of the. perſon that judgeth, ſomerune 

in reſpe& of the manner of proceeding, In reſpect 
ofthep place,as in a Court of Iuſtice,and then eve- 

Iudg gement is ſaid tro be the f the Court: 

i Iudgement grven out Ourt, as up- 
onthe ny ſubmiſſion of the parties in con- 
troverſie, as anaward or arbitriment : with the 
deſcriptions of which I will end this part of our 
difcourſe rouching Definitions and Deſcriptions . 

An limes meh isalſo calledanaward, Arburiment 
is a Indgement or Determination which one or qd ? 
s for more doe make at the nes. of two parties at 
$ CNs the leaſt, for or concerning debr, treſpaſle, or o. 
ther controverſic had bexweeve the faid parties. 
7 The Civill Law yeeldeth it thus: — 

N 2 
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Bur co the intent che Student may know how to 
colle& a definition or defcription of any legal! 
ortitlevur of his bookes of Report, I will 
cave him here a deſcription of an Award or Ar. 
bitriment, where every is drawne and dedu. 
ced ourof ſundry Law Caſes here and there ſcat- 
tred, which I have gathered as ſundry diſperſed 

ſtones imo one building. 
' An Arburiment it 4 Indgtement, $.E.4.1.4, 8.F. 


10.4. 21.E.4. 39.4. givenby ſoch or pey- 
ons 48 are eletted by the 2 18 #he a obello 


9.E.4.43. 16.E.4.9.4. for the pacifyeng of the 


ſaid comreverſie, 8.E.4.10.4. 19.H.6.37. 0. Athew, 


arcor 10 the © miſe and ſnbmiffion, t9.E.4. 
I. 44 wrboom ara; pour ew Au. 2 

All which words compoſing the ſaid defcripri- 
on, are deduced and drawne out ofthe bookes ci. 
red, and onelatty me laid together, and what is 
done here ting an Arbitrimene (of which 
hereafrer | (hallmake a larger diſcourſe) may be 
likewife performed in ſundry other Titles. 

There reſterh an0bjefion to be removed, it is 
ſaidby rhe ancient Roman Lawyer labolenine, Omar 
drfinitio in Inre Cirult pericaleſa oft, parwws eft enim 
u# 108 ſubverti poſit: Tod define in LA is difficulr, 
and the ſundry circumſtances of thingy be ſo ma- 
oy, and {6 foll of variety, as the definition or de 
ſcripriva is happily made if it ſtand-ot remaine 
naimpeached. 


To , NF 
To this I give anfwer, Thar all this is {t' «man. 2g, 
ger true; bur er ts remember, Difficilis que pal- 
cvs; end ufe fo much the more care and diligence 
inthe compoſition of the ſame. Albeir the In. 
| terpretors doe underſtand him to meane by a 


| Definition in that place, no orher thing than 4 
G Rule or Ground in Law, yet neverthelefſe borh 
8 are neceſſarily artempred and performed fuffict- 
. ently : For otherwiſe the know of the Law 


would be bur an _ _ ne, and tr- 
multuary knowledge(if that may be called know- 

at all, bur grounded wavering Opini- 
ons,) but the knowledge of rhe Law is not ſuch, as 
, ſhall be evidemly manifeſt when we come 


\þ ro —_ wherher the Law may be reduced into 
”; 4 Or no. 
: Thus much of Definitions and Deſcriptions, there 
? followerh inorder the conſideration of Ni. 
viſions. | 


Some there are which to avoid confuſion be- Divifio, quid 
ones the word Diviſien to containe 
ſeverall (ighificactions not reducible under an 
univocalt head, _—_— therefofe even divided 
Dwviſien it ſelfe, in bringing in the confideration 
ofthe name ineo his ſundry ſignifications, which 
$11 00h od nominy, and which they deſcribe 
Diviſie nominis off #1 tis qua 0x 11 ſu fignifi- 
cara drflinguitar. 
But becauſe that were ſomewhat irmproper,aud 
that more fir place will be found hereafter inthe 
N 3 ſecond 
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ſecond part ofthis Treatiſe to handle the ſame, 1 
will deale onely with thoſe Diviſions that are of 
the thing , Diviſens rei, Divitions of material! 


F Dovide reh,4s totius per partes reſolutio, and it is 
cither Principalis, vel minns Principals, 

Principals eſt qua totum proprie & principaliter 
dividitar ;, & eſt vel geners 1n ſpecies, que eft drwiji 
totins univerſal, ve e(t totins efſemials, in ſux 
partes eſſentiales, ut homo dividitur 1n corpus & ani. 
mam: vel oft drviſie totiis integrals ty ſuas partes in. 
tegrales. SO that of this kinde of divifion as you 
ſee there are three ſorts. 

Diviſio generss eft qua genus d/Viditur 1n ſuas fpe. 
cies : and this kinde of diviſion is called of ſome 
Diviſis totius ſubor dinant i. 

And fo 1«s, as it fignifieth the law, is divided 
by Bratton in Publicum & Privatum, and of this 
kinde of diviſion we have examples in the Law; 
as Littleton when he divideth an cftate of 1nher:. 
zaxce into an eſtate of Fee Srmple, and an Efkate_ 
Tayle : when hedivideth an eſtate of Freehold into 
an eſtate of Inheritance, Or an eftate for life : So 
likewiſe he divideth an eſtate for life, cicher for 
the life of the partie, Ou pur auter vie : ancſtate for 
life of the party is either by a& of Law, as that of 
Tenant in Dower, Tenant by the Curteſie, and Texan 
apres poſſibility of iſſne extine#. | 

By a of the party, as the general efate for life, 
which hath his originall by Demiſe and limitati- 
on ofthe partie. 

Ofthis kinde of diviſion ſpeaketh Melant#or. 

Diviſi 
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+Diviſie, gener is im ſpecies oft omninm preftantiFi. 
14 of 1m omnibus artibus communiſiima. 

And here ſome doe ire Cum differentie 
exatta habert poſſunt per dn,zs tantum dividatur, que 
hn dicitur.” 13 YM 

And of thisalſo they have made theſe three ob- 

ſervations: 

1, Placuit ommem 4iviſionem duabus differentis; t 
<verſo poſitis perfict deberi. | 

2, Vt ia repugnent iſle differentie ut nequaguam 
un ide conventre pobint. 

3. Poſtremo, ut quicquid 1 genere continetur, id 
tot differentia explicent. 

Of this dwnwe fo much extolled by Ramws, and 
r00 curiouſly obſerved by his tollowers, occaſion 
was taken by Ar:flotle our of Plato as it ſeemeth, 
and appeareth, /ib. 1. De partibus animalinm, cap. 
2; co 3- | 

Bur-as touching, the ſame I am of his minde 
which aftirmeth, Nobs ficut primum eſſet, & voto 
forſitan optandum, ut legitimis duabus differentiis di- 


UVIRETIONES +, 1t4 proximum erit ut quibuſcunque Au4- 


, bus (tamen ſin minus poterimus duabus,) at = 


que poterimus dividamies dummodo nnrverſams «| ws 
quoddividitur completamur latitudinem : And al- 
though ir be true that Peripatetics ſemper dicoru- 
miam probarunt t amen non an o& abſolute ſed nn, 
and herfore we may not be tyedor reſtrained to 
make ourdiviſion alwaies of two parts; but where 
that cannot conveniently be brought to paſſe, we 
may divide into fo many parts as the nature of 
the thing ſhall require. And therefore Li1t/crov 

in 


. 
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inkis divironofRenms, divides them into three 
kindes ; 4 Kexs Serwice, a Remt Charge, 4 Rent Secke, 
which ;s very goodand ſuihcicat. 

And (o ofa Waerraezty, where he dividerh every 
Warranty cither into a Lineall Warramy, 4 Collate- 
rall Warramty, Ot a Warranty commencing by dif. 
ſeifſm. © 

So likewiſe every eſtate in Dower is cither by 
the Law, which is the generall Cuſtome of the 
Realme,and is ofthe third part, or elſe byrhe pe- 
culiar cultome of the place, as of the moity in 
Gevelkinde, Or more or lefic as the cuſtome of the 
place ſhall warrant: or elſc thirdly, by aſſigna- 
tion of the party, and that 1s rwofold, cither by 
the huſband himſelte, ad effi=rr Ecclefie, or elſe by 
the Anceſtor, as Ex aſſenſs patri, or, De ta plurs 


OC. 

So likewiſe we divide the Materiall Church 
or Temple, the place appointed for divine Ser- 
vice into three kindes, a Church Carhedrall, 
which is the ſcat of the Biſhop, and his Chaire: 
ſecondly, a Church Collegiare or Conventuall : 
and thirdly, a Church Parochiall. | 

So likewiſe we divide Tithes in this manner: 
all Tithes age cither Praciet, Perſonel, or Mixt. 

So a diviſion of fourcor more parts is to bee 
— ug Tor ante the thing divided _ 

We: as Litilerow i thin this divi 
of Adions, ny 

All Actions arc cither reall Actions, Perſonal! 
actions or mixt actions ; and this Diviſion is ordi- 
aary and almoſt cvcry where mour Bookes, Zit. 

theton 
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tleton ſeemeth to adde a fourth member,when he 
faith,that when a man releaſcth all aRtions,Reall, 
Perſonall, and mixt, that this is no Barre in an 
Appeale,and yer arelcaſe of all ations ſufficeth, 
he intimateth thereby that there is an Attion, 
neirker Reall,Perſonall or Mixt, and yet an AQti- 
on,asthe Appeale, an Aticn of Renenge. 

And herein I would not wiſh, That for Dics- 
temy ſake,the Student ſhould frame Divifions of 
his owne head, and labour torednce them ad br. 
membrem D iviſionem,as ſome have done, Eut ac- 

cept rather thoſe that are approved of Authors, 
and generally received in that Art, And herein 
ler me obſerveby the way that D/cotumia or the 
twofold diviſion, $7 pariat wnlt 4s ſubdiviſiones,in- 
tellettui & memorie aggerendas eft vitioſe. 

Likewiſe #nwonwe vbi alterum membrum ef p0- 
fitroum, alterum negatruum non eft bona. 

In hac diviſients ſþecie obſer vandum eſt, ne 1d quod 
ſecundum magis of minus dividitur in ſpecies divids 

- And thus much de drviſione totins univerſalis. 

Diviſis totius eſſentialis eſt qua totum eſſentiale in 
ſnas partes dividitur, ut 1n materiam & formam, 
dicitur dirviſioteting coordinats. 

Diviſis totizes imtegri eft qua aliquid in ſud mem. 
bra, ſen partes integrales dividitur, & dicitur Parti- 
H10; Et eft nihil alind quam membrorum que ad inte- 
gritatem totins requiruntar enumeratio : As when 
we doe divide a houſc intothe foyle whereon ir 
ftandeth, and the edifice and ſtrufture thereof. 

So the Author of the Dialogues berweene the 

O Doctor 
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Do@orand the Student divideth the Law in ge- 
nerall into the Law of Nature, the Law of Nati- 
ons, the Law of God,the Law of particular King- 
domes, as the Civill Law, the Law of this Land. 
Soalſo have the Civilias divided rheir law thus; 
Ins Civile eſt quod legibus Plebiſcitis, Senatus conſul. 
tis, Principum placitis, Magiſtratuum Edith is Re- 
ſponfiſh,, Prudentium conſtat . 
So doe we likewiſedivide the Law of England 
into the Common Lawv,and Statute Law. 
So we diſtinguiſh and divide a Mannor into 
Demeſnes and ſervices. 


Anda Rectory into Glebc and Tithes, 


We are now cometo the ſecond Principall Branch 
which « of the leſſe principall Diviſions , 


Diviſio minus Principalic,eſt qua dividitur totwm - 
1proprit dittum, ut 1. Cauſa per ſuos effetiue, 2. Ef- 
fetus per ſuas cauſas, z.Subjettum per ſua accidentta, 
4.' Accidentia per ſua ſubjetta, 5. accidentia per ac- 
cidentia, 6. res per ſua objeita, ad\unita, 7.quando,per 
circumſlantias loci temporis. 

Wee often make DiviGons in the Law by the 
caules,as Brafon doth divide a Common thus by 
the cauſes : Firit materiall, as of thoſe profits 
whereof Common may be had; as Common of 
Eftevers, to burne in their houſes; Common of 
Paſture, for feed for their Cattle ; Common to 
digge inthe ſoile of another; ſcrlicet, fodiends, wt 
Louder rem rev, turbam, ideſt, Common of 

urbary and ſuch like; and likewiſe there isa 
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Common of fiſhing called Common of Piſcaty. 
| Inreſpe of the forme and manner, how a 
Common is divided, thus, Every Common is ci- 
ther, Common appendant , Common apperte- 
3 nant, Common per caſe de vicinage, or Common 
a in groſle, 
4 a reſpect of the erficient cauſe, a Common is 
divided thus, as all Commons are either by pre- 
ſcription, or elſe by grant : Commons by pre- 
ſcription are ſuch as Antiquity of time, and long 
oO continuance have produced, as Common Appen- 
dant, Common per caſe de vicinage. 

Commonsthat have had their originall by the 
grantofthe Parties are cither fo gre? as that 
the ſame is reſtrained ro the beaſts paſturing ſuch 
lands, And ſoit may becalled a Common apper- 
tenant, although improperly by Grant , or clſe 
a Common in groſſe, and that in ſuch liberty or 
manner of reſtraint of benefit as pleaſeth rhe 
Grantor to beſtow. 

In reſpe& of the circumſtance of time, ſome 
Comons are forall times of the yecre, ſome 9- 
thers for acertaine time onely. 

Inreſpect of the place, ſome Commons are in 
the Waſte of the Lord , or by cſpeciall grant 
throughall his Land, or in his ſeverall,or «b1cung, 
AVEria [Hd TVET INE. 

In mon of Paſture Bra&ow conſidereth 
theſe things, either the word paſiure is taken 
largely, de omni quod edi poterit, welpaſci, large 
ſumpto vocabulo, ut fi quis habeat in alicujus terre 
communiam paſture, ſcilicet, herbagy, Peſſong, ſroe 

O 3 glands, 
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tontiwerur, irem foliorum & 

So I may divide Condicions annexed to Con- 
tra&s,or to cſtares in this manner. 

All Conditions are cicher conditions in fa, 
or in Law; Conditions in fact are either expreſſed 
in words, and ſo created by words condirtionall, 
or elſe they are implyed, namely, conditions by 
implication. 

onditions expreſſed are cither poſſible or im- 
poſſible ro be performed,and then are thoſe con- 
ditions void in Law, for, news tenetar ad impoſiibs- 
lia, All poſſible conditions are ſuch as nay be ei.. 
ther againſt the Law, and that cither againſt che 
Common Law, andthen not onely the Conditi- 
on,burt the whole Contra is voyd; But ifir bee 
onely contrary to a Sratute Law which may bee 


diſpenſed wiarhll,, then the Condition ſtandeth - 


good; and the partie bound thereby is likewiſe 
nd to procure a diſpenſation, and make him- 
ſelfe able to performe the ſame. 

A Condition lawfull is either ſubſequent , or 


precedent ; ſubſequent Condirions annexed to 


eſtares, doe either upon performance enlarge the 
fame, or upon breach diminiſh or make voyd the 
fame. 

Conditions repugnant are ſuch as are limited, 
rt torhe premiſes, as land given in Fee- 
ſimple by a common perſon wpon a condition that 
he, nor his heiresſhould alien. This is a repug- 
nant Condition ro the ampleneſſe of the eftare, 
and therefore voyd. 


In 


-- 
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Inlike mannet I might divide a Cuſtome by Cufowrs 


the cauſes, as the internall cauſes are the martcr 
and forme ; The marteriall parts may be the per- 
ſons whom the cuſtome concerneth;; The place 
and proceedings in Courrs of Raſtice, For every 
Courr of luſticc hath his Cuſtomesandcourſes of 
proceedings ſometime different fromothers, 

In reſpec of their forme, they are either gene. 
rall chroughour all the Realme, and ſo doe rhey 
conſtiture that part of the Common Law which 
is grounded upon the generall Cuſtome of the 
Realme. 

Or elſe they are particular Cuſtomes to cer- 
taine places, of the which BraFon faith thus; Ha- 
bent Anglict plurima dt conſuttudine, que non habent 
ex lege, ficmt in drverſis Commatibus, Civitatibus, 
Bures & Villts, bi ſemper erit inquirendam, 
oct iGims con SS Calies Rs ——_— 

Every ſpeciall Cuſtome,as touching the forme 
thereof, becauſe it bindethas a Law, andisas a 
peculiar Law of the place, hath two things conſi. 
derable, Firſt, the place ; ſecondly, the manner 
anduſe of it. As concerning the place , every 
particular cuſtome oaghr to bee bounded within 
the compaſie of particular places, as ſometime 
through a whole County of the greateſt part 
img Gavell kinde in Kent + or within a Ci- 
tic, Borough or Towne, as Boroweh Engliſh : For 
a particular cuſtome canuot be ar large in places 


wlandiſh. 
Secondly, as touching the forme and manner 


of uſe of it, it oughtto bee reaſonable and agree- 
O 3 able 
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able ro common right without abſurdity, for the 
which a particular reaſon may bee yeclded and 
ven. 

Hence enſueth, That it ought to bee without 
prejudice to any, And nor to bee injuſt init ſelfſe, 
42.E.3. f.avow. 66. 35.H.6.29.6. FitJh. Cu 
ſlome 2. 

Secondly, it ought to be certaine, 13. F, 3. 
dum fuit infra atatem, 3. 22..6.46.47. 

Thirdly,it ought to be alleaged in the afhrma- 
tive; for anegative Allegation 15 not perteR, 8.H. 
6.4.4, 

Efficient cauſes of a Cuſtome are two, longe v1 
temporis wſus, That is, commencement without 
notice of the originall when it begun, which they 
utter in theſe words; T emps dont Memorie ne conv! 
as Littleton (peaketh; and ſecondly, continuance 
without notable interruption : 8. H. 6. 4. 6: 
22.E.4.8.6. 15.H.6.f .Coflome 2. 13.E-3.f. Pre- 
ſcript, 40. 21.H.7.20.4.b. 

The finall cauſe is the effe,that it binds like a- 
Law,for, in things of this nature, the finall cauſe 
and the effect are all one:hereof Brafon ſpeaketh, 
Conſuctndo quands pro lege obſervatur in partibus ub 
fuerit more utentium approbataeft vicem bes obtinet, 
And againe, Longev: tempor # uſwus, non eft vilis au- 
theritas, Braton lib. 1.cap. 3. f. 2. Hence is it ſaid, 
That a cuſtome ought to be compullary,42..3. 
f. Avow.665. 5H 7.9. 

I will here adde ſomething our of the Civill 
and Cannon Lawes touching a Cuſtome, wher- 
by the Student may obſerve the conformity of 


both 
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both ſtudies, and conjoyne them if he liſt roge- 
ther; that one of chem may aſſiſt, give light, and 
ornament unto the other, 

Firſt, where it was ſaid, That a Generall Cu- 
ſtomeisaparcell of the Lawes of the Realme; 
They likewiſe aftirme,that Conſuetuds generalis fa- 
cit jus commune; Clem. Fin.de etate & qualita : And 
againe, Conſuetudo tanti temporis cujus initium non 
continetur in hominum memoria,habet vim Privilegy 
Imperialis Le: 9: duttus aque de aqua quotidiana. 

Againe,Conſuctudo eſt jus moribus (id eft )aſſiduis 
atibus introduttum. C . Conſue. i. Diſtinttis, volun. 
tas Populi rebus ipſis & fatius declarata. T acitus con. 
cenſus omnium. Le. de quibus: ff. de legibus. Tacita 
civium Conventto. Ius ſcripto non comprehenſum. 

For the effe& thereot,Conſuetuds legem imitatur 
þ ex non ſcriptis Inſtitmtis, de Inre naturali gentium 
& Civili: Legem imitari dixit, id et, tamtundem 
preflare & quaſs legem repreſemare Aldobe: ibid. 

Conſuetudiny vers offi wm eſt primo ut confirmct, 
deinde ut interpretetur ſcriptam legem (; obſcure ſit: in 
Le; minime Paulus, & Calilratus in leg. de inter- 
pretatione, ff.de legibws: with divers like, too long 
here togmake repetition. . ," | 

Sundry oxher examples of diviſion might bee 
produced out.otf the Lawes of this Reame, which 
argue the neceſlary and frequent ule of Diviſion; 
but ro omir chem leſt I ſhould bee roo tedious, 
and to leave the. ſtudent ro his @wne induſtrious 
ColleCtion, 1 will commemorate and inſert here 
ſome few precepts to be obſerved in the making 
of anuſctul divifiog,and after ſhew the benefit oy 
ens 


1.E.2.f. ave. 
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this Ig ſo relinquiſh the ſame. 


ts therefore may bee — _ 
ſn. 4. s: The firſt in reſpec of the 
divided , namely diviſ) ſum Or dividenduns, be * 
cond in reſpe&t of membra dividentia the parts di. 
vi 

As rouching the things to be divided, it is to. 
be obſerved, that Diviſion is nor alwayes neceſ- 
ſary; for ſome things are ſo entire as they cannor 
be divided, as my for if it bee divided,ir isno 
more unity, but multiplicity. 

So inſtance which is neithertime paſt,nortime 
to come, but onely the moment of time preſent, 
unto the which the parts of time paſt an future, 
are conjoyned. 

Many things in their nature are intire in the 
confideration of our Lawes, for Entierty is that 
quod in partes drvidi non poteft, I meane the diviſi. 
onof rorine imegralis not retius wniverſalis. 'And 
therefore Entierties are of two kinds; Firſt, fome 
are ſuch as by nature ſuffer no diviſion, as the 
thingsbefore ſpoken of, rt Inſtance, Corpo: 
rall ſervice,of which it is ſaid, ee que 1» partes di- 
vidi non poſſunt , ſolida a finguli haredibns debentur, 
as fealty and ſuch like ſervices, of which never- 
cheleſſe ſome certaine ones are appointed by Sta- 
rute,toavoyd trouble,to bee performed by the 
eldeft coheire,for rhe reſt as Homage. _ 

Other things are ſaid ro bee entire, which al. 
though they may bee divided into parts by their 
nature, that is, their natore and effence isnot re- 


pugnant to a Diviſion , yet the Law will permit 
no 


_— 
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no diviſon of them by the a@ of the party, al. 

md by at in Law dos doe co per fon, 

and _ is a Rewt Charge, a Warramy, a Condi- 
"Aabing dividing, or membra divi- x 

Ii dentia, the a mo thar _=—_— dividentia T's 
conveninunt cum toto o& ſunt rott 4,514 us 00714 
membra fimul ſumpta ſunt ſus div1 hab O& quod 
nihil contineatur ſub diviſo quod non ſub aliquo mem- 
bro,nec aliquad membrum quod non ſit ſub doviſs. 


invicew duantti, drvcr (a, comradiv 
_ ſaderns, id eft, jd ans is ae now ev 


"The chird precept is, 2uod fmgula membre oo 
he eve One contained wn the 
divided, the party being 


alert rule is, That the conanderes. 4 


bers dividing be proxime & inmedrata, next and 

immediate under that which is divided, and not 

fetched atarre off, which precepr\is taken out'of Arif-2. Pop. 

Ariſtotle, 2. Poſt .c4.5.0 14. \. Cap5e 14. 

'The fift that Dro _ 5 

qrans per nat wram fiers yore reaſon ,- , | 

oherooſi AE rd ooeadmaiſyſs 
gratia mens mire meme fafte- 

—_ Lv ay 

ret, = there 


tatem pou 4- 
re it is Plato hisÞ recept Ni bis 

Politico, Noneft twmm,-s amice, in minutifiima red;. 
gere. And therefore Senccs faid well, Smile ef 
confuſe quicquid in pulverems uſque ſelinum fuerit yam 
FP ws 
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ut maxima comprehendere,ita in minima deducere_ 
difficile ef. 
6 The fixt and laſt precept is, membra div i- 
dentia quendam ordinem inter ſe ant ,t quod d;- 
. Viſie onmns ambiguitate & obſcuritate vacet. 


And thus much concerning the Precepts of ar- 
. tificiall Diviſion may ſuffice. 


the uſe of Divifion, Plato in his 
Dian, «s and Sophiſta,falleth into a - 
thereof, and in the co of Socrates 
ſogin , $i nate fuerit _—_ qus rice Where 
e 1pſ1u65 $4Gnam Det veſtigia ſequuturneſſe 

ofll Som _—_— op Vi RE os 
anguſti reſpuunt hameris 

paulatim cl pen, ie bfridnin bioper fin per. 
res, accipiumar facilins ut cibus manſis, citing ge fa 
cilins digeritar. + 
Boetias in-his book which he wrote de diviſione, 
thus ſpeakerhb, Scientia dividendi emmibue 
frofiam adfert, wt qua feciton. retollr 4 


« trattari queat. 
Ina word, theutiliticsthereof moyhe reduced 


thus, Primo, quod faciat ad rei .cogniti 

Po 

te" Haw f Sawechevelo am : Secunds, quad jade 
effentialia.venanda, ideſt, ad inue 

crentians : Tertio,ad refie ordinand as & mm 


ſponendas diſci 
es adkrs gre theſe wards, cry. perſelaof 
Pr incipinne _— & conflitncnd; rerum & diſci- 


Bur 


—_— ——— _— = F _—_@w©@wnw_k- 
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But to leave theſe Philoſophers, and to behol.1 
what the Civill Lawyers affirme thereof, and a. 
mongſt much this = ſuffice, Per diviſionems me- 


nr: Le. nt. 


agal , Eft auteme 
diviſie innumerabilss quaſi materie brevis compoſitio 
qua 4d multa fxcit - Gf. Inſtit oblig. ). Olim autem 
in verbo diviſie. | mer 

Bur ro ler theſe alſoto paſſe, I will conclude 
with that of Bran, although mentioned before, 
Lib.1. cap. 1. DE animum legentis 
incitet, menter imell;igentia pr aparat, & memoriam 
artificiort reformat” 


Thus having in this manner ended with' Defi- 
nition or Deſcription, and with Diviſion ſuch 
a ſummary faſhion as I conceived 'moſt convent- 
ent for the capacity ofthe Student, and eſpecially 
how to informe him to'make uſe of rheſe parts as 
well in the ſtudy of the Law; 'as in any his 
fiudies, leaving th&exat knowledge rhereof un- 
to the Logicke Schoole : PIT z0d here 
readverrtiſe you, that chere may be neverrheleſ; 
obſerved of this which hatlibeene ſaid concerning 
the ifes, That thekno of Definition, 
Deſcription; and Divifiof;, doe preſuppoſe the 
knowledge of the five Predicables handled by 
Porphyries Inſtitution to _Aviſftotles Orgamen , for 
whatloeveris properly defined, deſcribed, or di. 


—_ - 


- videdzis ſpecies, as hath beene already faid;* And 


the true parrs of every perfeX Definition are ge- 
"us and differentis ; and of Deſcription, Gene vel 
; P2 aliqued 
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aliquod loco generis, Differentia vel ali loco diffe. 
rentie + = & pr ES pr 
—_ ſc ; preſuppoſed the knowledge of the 
Likewiſe is 
Amtepredicaments : for yfiguivocum Or Analogen dc. 
noting words of many ſignifications, cannot bee 
defined or deſcribed fo ſtanding, bur maſk firſt be 
diſtinguiſhed into their ſi ſignifications, Y7 
; 2 19 ſcribatur : For no- 
thing i may bee defined or deſcribed, bur 
that which is «#/Vocam. 

Alſo by the knowledge had de nominatrus, the 
thing is knowne in concrero as well as in abſtr atts : 
which is very neceſſary in Deſcriptions, and many 
times inuſe: As Litslerom in the firſt C of 
his Booke, in his Treatiſe of Fee .. Burbe- 
cauſe he writetha booke of Tenures, which is the 
chictec  rnnnhg Re rhougyn it berrer to - 
tell you who wasa Tenantin Fee ample, than co 
deſcribe the Rare alone , for in ſo doing it was 
more ſutable and. anſwerable to his Treatiſe in 
hand, namely, of Tenures and theig incidents ra- 
ther todeale with the Tenant than the eſtate, yer 
{oasthat the eſtare is likewiſe ſufficiently 
knowne. 'The like he performed in the reſt of his 
Chapters, as of Tenant in Taile, Tenant in Do- 
wer, Tenant for Life , and the reſt. Alfo the 
knowledge of the Predicaments and Poſt-predi- 
caments 15 likewiſe preſuppoſed. And as touch- 
jy in ger are it is evident that the genus 
rant. every thing defined, deſcribed or 
divided,arc to be ſought intheir proper andpe- 
culiar Predicaments, *" —_ 


manifeſt by ſome examples, and theuſe of them 
in the Lawes, 

Ariftetle maketh foure kindes of Oppeſices, firſt, 
thoſe that are relative oppoſita, as the and 
the wiſe, the farher and the fonne, the maſter and 


< 
Pp 
he 
le. 
cc 
be 
”r 
-_ the ſervant,of which conſifteth che eſtate Gecone: 2 2.77.8. x; 
the 
To 
any 
r of 


micall of every family and houſhold. $0 likewiſe Dyw. 


the King and his Subzeats, the Magiſtrate and the : 
People, of which conhiſterk the Paliticallof 4 El2.23.1 # 
the and Comman-weakh. Soalſo the Dyer- 
Lord and bis. Tenant, in whom anciently flood 
the firength ofthe Eſtate : the Leſſor and Leſſee, 

 be- Graumor aod. Graumee , Feoffor agd Feoffee , 

the Bargainor and Bargaince, Coniſor and Coniſce, 


n to ry was had, aod ſuch like, in whogand berweege 

was whom all Conveyances and"Contraets have their 

and the Tenant, in wits and mixt the 

Plaintife and the , in. an Aſſizethe 

Plaintife and Tenant; Actor and ewe in criminal 

can(es: berweene which perſons all fairs and pro- 
in Law aredetermined, 

Theſe are all relative oppoſite, and have refe- 
xredi- N Fence cachroother ; as onemman cannot be Y 
ouch- Plaintife and —_ in one and the felfe 
'# ation, or Adtor Rews, in fome 
Soe ſpetiall cauſes onely, as where may 
adpe- | beadmirted,asin a Writ of Detinue,where Gar- 

As | P 3 niihmene 


_— 
»*,. 


(116) 
$.H.6.18. niſhment is required, there the Defendant is be. 
20.H. 6, 28. come AtQor againſt the Garniſhee, 
20.H.6.19. Soin a Quart impedit, where the Defendant 
22.14.6.45-4 makerh Title ro have a Writ to the Biſhop, the 
Defendant is become as Actor. ; 
H.6.18 «a, Ina Replevin an Avowry made, the Avery. 
= og pf 7-4. rormagh> a SA 
:2,E.4 10.4 'Soin a Quodei deforceat, the Demandant or 
Plaintife ſhall defend his eſtate againſt ſuch reco. 
very as ſhall bepleaded againft him, and become 
Detendant, and may vouch, Ac ſs efſet tenens in 
priori brevi, by the Stature of Weftm..2. 
Some reſemblanceof this is found in the Civil! 

Lawes, where it is ſaid, Aer in iribus iftis judiche, 


familia Fi oy neu mer —_ finium Ke- 
enndarum, imelligitar, qui ad jdicians proeueces. Le. 
1 3.14. f. de twdicys 1.2.4.3. Lexi44. 0.5. fa- 


milie hiereſus. 1! 11. in fine. ff. de Inriſdit?. Leno, fi. 

ninm regunderim. Le. 27. in fine. ff. de obligations. 

bus & attionibwe. e? = yo 

2 mms nn ns. rad thoſe which 

are comtr aria, as and 'wrong 1gnorance and 

ſcience and of Crme are without any media, 

and ſome have their wedi ; and of thoſe that have 

Com.g67, their media; fomeare by participation, and ſome 

Com,247- by negation, which the Logick:Schoole reacketh 
more at large. 
The third kind of Oppoſites are thoſe that are 


3 
vari? oppoſits, as light and datknelle, fight and 
lindnefſe. which things ſucceed and yt one 
another, where there is —_—_— from the ha- 
bit tothe privation; but ſeldome or gever any re- 
turne 


eurneg 
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turne from the privation to the habit : Villeine 


and Free are privatives, inpriſon and at large are Cond. 3 


— Thefourthand laſt kind of 
which in and cniradicen. 
of —_— mR afhrmatives. the Law 
requireth all iſſues tobe joyned tryable by Iurors, 
that they may not bee inveigled inthe tryall of 
matcersin fat. ae 

being more preciſe 
| any other forreine 
Law, to the intent the ifſue_and point that corm- 
meth robe rryed in matters of fa& might be eyi- 
dent and cleareroa Iury, doth require 


pe ripicuous 
chats, anoffer made ofcleere proofes. 
of tives in the Law there aretwo kindes, 
as firſt, meerc negations, of which we common! 
lay; Negativum.mbul implicat - and there are alſo 
Propoſitions nega! ive, which doe imply an affirma. 
re aadthofe we call Negative pregnanrs,which 
” —p———— of ber wa EX- 
in ſore where the necefluy of the cauſe 
dntirreaſticeithe lame. aig 29) afty + 
So moreover Modi prievicand Mods fimal which 
Ariſtotle alfo handlerh as Poſt-predicaments , arc 
worthy conſideration: For the better underſtag. 
ding whereof, note that '4rifigrls, affirmeth that 
Prius quatuor medi dicitur's [| 
Primo, id quod ſetundum temps eft prins, ideft, 
Prines 


tes are thoſe 


— a Op 


4 


_— 


Kings reigne had his 
ofa Deed, nr ſcaling, and 


= writi your before ſealing, and 
liquide aries ord Nawe.- There 
are many . cs are ſimul , where 


neverthclefſe ere isa Priority and 
in Nature. As when Tenant for i Poleriri 
render to the Grauntce of the Reverſion, not 


te Grace , before rhe mrcaun wag pr 

So if Lefee for and be in the reverſion 
in Fee joyne in a Feoffemene to a ſtranger, 
it is firſt the ſurrender of Lefice for yearcs, and 
after the Feoffement of him in ET 
in Nature and operation in Lg 


- ay te refbels of rime form! & 


If a man by his laſt Will and Teſtament in the 
former part thereof, deviſe Lands deviſcable, 
holden in Socage to. $. in Fee, and afterwards 

| in 
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in the latter part ofrhe ſame will, deviſerh a rent 
out of the ſame land to 1: No: in fee,and dieth, 
by the Deviſors death, the whole Teſtament will 
take effeR at one time Bur : the Law ſhall ad- 
judge it firſta deviſe of the rent,and after a deviſe 
of the land, for in courſe of nature hee thar gran- 
teth rear out of land, ought ro bee owner of the 
land, and fo deviſe the rent, and not firſt deviſe 
away the land, and after deviſe the rent, Thar 
were no good conformity. g 

Tertio, ſecundum ordinem Prins dicitur ; This is 3 
priority according to conformity of order, So in 
every writ, men are by the rule ot the Regiſter in 
their writs to hold na intheir Demands; For 
prepoſterous order is diforder, and deftroyeth 
all; for as Braox ſaith, there ought to be ordinate Bratt. 188. 
diſpeſitio,and this is Bonum ordins, the good of or- 35-6 
*y Ordo eft cujuſlibet rei ſuo loco concinna digeſtio. ' 34. 

y 


Scum pap - Braft,2:16 
and laſtly, aliquid d/citur prize e, you 
quod melius c 2 00.4.4” ws eſt, id ron eft, _— 
this is called Prixs d;gnitate, as a tneſuage - 


deth in dignity land arable, and land arable pa- 
ſure; the whole is more then the parts, the huſ- , ,, - 
band precedeth the wife, and ſo muſt be placed | x45, ;. 
in all Writs and pleadings. 

Ariſtotle according to the opinion of former 
Philoſophers, having ſet downe theſe foure kinds 
of Priorities, adderh of his owne invention a fift, 
Lua comvertunur ſecundum eſſend; conſequentians, 
& alteri quomods libet cauſa ft prime narura 
#. Bur this ſeemeth to be but a ſpecies of Privs 
#aryra ſpoken of before. | 

Q So 
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So alſoisit de mods ſimul, for it appeareth b 
that which hath beene ſaid, that quedamw are þ 
mul tempore quorum generatio eſt in eodem tempore—, 
newtrum enim eorum neque prin, neque poſterins eft 
tempore. 

Quedem ſunt ſimul natura, asare all Relativa 
and Correlativa, all thoſe that are relative oppoſite. 
aine,they are thirdly alſo ſimul natwra, which 
are _ ejuſdem generis 5 Bur of this I will ſur- 
ceaſe,and ſpeake onely of ſome few things that re. 


maine, which further the knowledge of Definiti- 
onand Diviſion. 

For as much as Diviſion is retius in partes di. 
ſtributio, it ſhall bee neceſſary to conſider the na« 
ture of the whole, return eft quod ex partibus conſtat. 
And ſome there are which have dividedthe con- 


{ideration of the whole into theſe parts; There is 
totum univerſale, totum eſſentiale, totum integrale, ' 
torum 11 quantitate, torumin mode, torumin loco, to- 
tum 118 texupore . , 

But for theſe latter foure, ſince they doe under. 
oe nomen totins improperly , and are uſed to 
raw reaſons in Topicall inventions, and not 

uſefull ro Diviſions, I let them paſle, and ſhall 
therefore retaine onely the uſuall confideration 
of the three former. 

' Tatum wniverſale 1s that quod in ſpecies ſubjefi- 
Vas drvidi poreſt, as when a Rent is divided into a 
Rent-ſervice, a rent Charge,and a rent Secke, 

An eſtate of Inheritance divided intoan eſtate 
of Fee ſimple, and an eſtate in Taile fo that Inhe- 
Titance is torwme wniverſale, 

DW T ot 1s 
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Totum eſ[emiale is when the whole is divided 
into the matter and forme, S/c itaque materia & 
forma hic induunt rationem partium ; As Man is di- 
vided into theſe eflentia!l parts, the body and 
ſoule, and of this kinde we have no great uſe in 
the Law, 

Thethird is totum integrale, whereof we have 
more frequent uſe, when the whole is divided in- 
to the integrall parts, whereof ir conſiſteth as a 
Mannor into Demeſhes and ſervices; a Rectory 
isdivided into Glebe and Tithes,; a houſe into 
ſoyle and ſtructure as hath appeared before. 
The Diviſion of ttm univerſale in ſuas ſpecies is 
Logicall or Metaphylicall: The Diviſion of rotum 
on in ſuas partes eſſentiales is Naturall , The 

iviſion of totum imegrale in ſus partes is in man- 
cer Artificiallor Mechanicall, And this difference 
there is betweene totwm eſſentiale, and totums inte- 
grale, ut ſi una pars eſſentialis deſit, totum non poteſt 
dict mutilum ſed plane abolitums : Et ut prieres due 
Divifienes ſumuntur ex ſubſtantia , Ita hac Diviſi 
totins integralis ſumitur ex quantitate : And there. 
fore torwm integrale is twotold, the one I may call 
totwm integrale continuum, and the other totwm in- 
tegrale diſcretum, even as quantity it ſelfe is 
divided. 

Totum continuum eft perfeflt ditum, Qua ex par- 
tibus ſubſtantialibus of quantis per ſe unitis conftat, 
eftque vel homogeneum, wel heterogeneum; e- 
new eſt quod ex partibus idem nomen cum toto haben- 
tibus conflat, as all parts of water are water, all 


partsof bene are bone, all parts of fleſh is fleſh, 
Q 2 every 


4 
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every yeard of a peece of cloth is cloth, 

Heterogeneums eſt quod conſtat ex partibus diver fi 
nominis 41010, ut corpus humanum conſt ans ex capite, 
thorace,corde, pedibus &c. & ex hu partibus quedem 
ſum Prixcipales, ſine quibus totum non poteſt manere 
incolume, ita partes humani corporis conſtituuntur 4 
medicis cerebrum, cor & epur: minus Principales que 
abeſſe poſſunt ſine totins imteritu ,ut manus, pes, c. 

Totwm diſcretum eſt torum imperfettt ditlum, & 
conflat ex azgregatione partium, vel ſubflantialium, 
vel accidemalit,ex = areregatione non oritur totuns 
per ſe mnum;ut mm ſubſtatialibus acervus lapidum,grex 
oviem,g&c. And of theſe wee have ſome few ex. 
amples in the Law,as the Cart and Oxenor Hor. 
ſes drawing the ſame, may all bee diſtrained, and 
the difireſſe not excefhve, becauſe rhey all make 
bur one torall: And foin a Deodand may all be 
forfeit,becauſe they make bur one totall, moving 
rothedeath. So likewiſe a Corporation may be 
called rorwm integrale 9:ſcretumon ageregatum, quod 
ex nmlt is per ſonis aggregatis conftat.20.E.4.3.Bros, 
diftr.89.12 .H.8. 13.6. 

T otwm diſcretum accident ale,ſrue ex partibus acci- 
dentalibus conſtans, eft quod mmproprie & plant acci- 
dentaliter toturn arcitur ; + <þ cam 1, canſatwws ex 

ſuis cauſis dividitur ; 2, cum ſubjetum per ſue acci- 
demiia; 7. cums accidens per ſua ſubjetts; 4, cum acci- 
dens per ſua accidemtia dividitur. And here leave; 
for vn to be over tedionsor curious tn theſe 
chi r that my indeavonr is rather diligent 

w_ che adchee curiouſly ro enquire em, Sway 

Becauſe wee have formerly both mo _ 

ivide 
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dividedby - x —_ it ſhall be neceſſary ro ſay 
» There be foure cauſes of every thing,the mate. 
riall,the formall, andthe efficient, and fourthly, 
the finall cauſe, whereoftwo are eſlentiall as it 
were, and enter intorhe compoſition, as the ma- 
| teriall and formall, and the rwo other are the ex- 

tcraall, the efficient, and the finall cauſe. EY 

l The materiall cauſe they have divided into Hari 
three kinds, although improperly, yet for uſe ſuf. 
ficiently,as materia ex qua, materia in qua,and mate- 
FI4 CIYea quam. 

Materia ex qua may be thus defined, materia 
eſt - cums forma conſtituit rem, & this regarded as 
well in things ſubſtantiall,asaccidentall,andrhen 
hath it alſo rwo kinds,materi permanens which re- 
maineth in the thing confticuted,as an houſe made tr 
of ſtones, rimber,carth,8&c. -A garment made of 
cloth, wollen, linnen or filke; A Potrers veſſel! 
made of carth,all which as ſubſtances do remaine 
in the thing compoſed. 

Or materia rranfiens, which is changed in the 2 
mixture Or compoſition, as meale and warer are 
as. the materiali caufes of bread, bur tranſient and 
oe changed in the compoſition. 


_ In accidentall ſuch asare moſt Titfes or 
wh matters of the Law,there is the like compoſition 
re; of marrer and forme, as by hereafter in 


ſe many particular things will bee made mani. 
ly leſt, as inall your Inher:tances or heredirtaments, 
y corporall compound. 

md And of this cinde of material! cauſe, Matrrie 


Formal, 
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ex qua, there is another Diviſion, for ir-iÞeither 
materia remota Or propinqua, remote, asa garment 
of wollen cloth hath woll to be the remore or me. 
diate cauſe, and wollen cloth for the propinque 
and immediate cauſe, 

Materia in qua, and materia circa quam, are 
cauſes improper and ſcene in accidemal] things;as 
materia in quaeſt ſubjeftum, and materia circa quam 
eſt objeftum. 

Forme or the formal! cauſe is ſaid to be canſe 
wade formarum pendet,and is cither ſubſtantiall, as 
the ſfoule of man, whereby hee conſiſteth,is rhe 
forme of man,for as Plato ſaid Anima cnjuſque eff 
guiſg,, and this cauſe 1s thus deſcribed, forma ef 
que dat eſſerei, and it is allo remote Or propingua. 

The accidentall forme in ſubſtances is the outer 
ſhape and figure ofthings, which for want of the 
true knowledge ofthe inward, wee be often com-, 
pelled to ule. 

The accidentall forme in accidents is Eſſentia, 
as forma Reip: eft ordo & unio inter Magiftratum & 
ſubditos certus legibus ſancita, whereot reſult the 
ſundry kindes of Common Wealths. 

There reſteth the conſideration of the efficient 
and finall cauſes. 

Cauſa efficiens eſt, a qua primo incepit mots & 
operatio, of theſe efficient cauſes ſome doe pre- 
cede the worke, and ſome doe efte& rhe worke; 
Cauſes cfhcient which doe precede the worke. 
are impulſive cauſes, the firft inſtigation which 
move the undertaking of the worke : So Cicerd 
proMilone, Maxima illecebra peccandi impunitati 


ſþes, 
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O es; A great impulſivecauſe of offence is the hope - 
ro 


So Saluſt maketh the immoderate deſire of 
mleand vaine glory tobe oftentimes the impul. 
five cauſe of warre, libidinem dominandi cauſam 
belt habent, & maximam gloriam in maximo imperio 
pouunt. Theſe beinternall impulſive cauſes; there 
are alſo externall, fo liberality and beneficence is 
agreat externall impulſive cauſe of benevolence; 

Wi liberalitate utuntur benevolentiam ſibi conciliant: (x. 1p 1 1 
So truth ſpeaking is ſometimes an impulſive 7,4. 
cauſe of hatred, Hartery of friends, veritas odinm 

perit obſequium amicos. 

Cauſes that effe& the worke, are thoſe that 
areactive topertore the worke, Thoſe that are 
agents in the worke are, 1, the neceſſary or ſole 
canuſe, 2, the ſufficient cauſe, which alſo ma 
deſole, but nor of neceſlity required, 3, the coad- 
po cauſe, and fourthly , the inſtrumentall 
cauſe. 

Neceſſaria cauſa ea vocatur 4 qua ita procedit effe- G 
aus, ye rar cauſa _ ——— 5+ ag 
me ab alia cauſa talis effett us pramo_ 

50 God was the cthcient cauſe, and ſole cauſe 
in creating of the world; And fo the Sunne iis 
the ſole ethcient neceſſary cauſe ofthe day by his 
light in our Hemiſpher effecting the ſame. 

Theefficient cauſe which iscalled the ſufficient 2 
sthar cauſe which is able alone to produce the 
work;bur it is not the ſole and onely cauſe topro- 
duce that effe&, for that that effe& may as well 
de produced by another cauſe as ſufficient as _ 

Or- 


= z . 
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- former. As fire is the cauſe of heat;antifufficient 
alone to produce heat; and yer hear dorh not 
alwayes proceed fromthe fire, bur fromthe Sun, 
from exerciſe, and ſundry orher meanes, ſo that 


fireisnot neceſlary and alone required to' bring 


forth hear. 

Coadjuyant cauſes are thoſe that worke to the 
producing of the effet, bur rogerher with ſome 
other cauſe, which 1s more principall in the ope. 
ration ; Sv in the obtaining of a vitorieby bat- 
tell, the Generall isnot the fole cauſe, but there 
doe concurre the Captaines, Centurions, Soul. 
diers, and ſuchlike ; as C:cero in his Oration pre 
Marcello, in ſocietatem vittorie cum Caſare veniſſe 
Duces,Centuriones,Milites. SO Afranins the Poet 
ſpeaketh of Wiſedome, uſu me genuit, Mater pe- 
perit Memoria. | 

The inftrumentall cauſes are the inſtruments 
uſed inthe worke, Inſtramenales cauſe ({aith one) 
ſunt organs per que oft efficax cauſa Principalis, as 
Beokes are the infirumentall cauſes of learning 
& militum inſtrument « ſunt arma, tO which may 
be adjoyned that cauſe which they call cauſa ſine) 
qu4 mon, as Medium 18 Viſione. 

Cauſcsthar follow the worke, are called Con. 
ſervant cauſes, Polibimes yeeldeth this example, 
_ quibus nm Reſp: ſervatur, in hoſtes for- 
tituds & domi concordia.. SO in another example, 


Senecs, Mcline beneficys Imperium cuſtoditur quan 
«rw, 
And of all theſe efficient cauſes as touching the 


manner ofthe working,ſome are cauſes mediate, 
or 


. 
- 
, 
\ 
tt 


es. - 


cient. fed,iand ſome are immediate and pro. 
> Sun, Th, ſuffice briefly forthe knowledge of E. 
o that” the nature of the efficient cauſe,if weadde a word F 
bring _ ofthe accidental! cauſe, namely, an accident thac 
| © not intended, bur caſually interveni- 
ro the | _ <nt,and yeeldeth furtherance to the effec : Sic 
| ſome. Piſcarrs furt caxſa forrunta,cy per anions 
> Ope- MAileſiis, aureiiripodss imveniendi. And (© Cicers lib. 
y bat- 3. de nature Deorum : Phadro laſoni profurt hoſts, Cie. l. 3. 
© there  qu1gladio quo cum petere volebat , VIMICARDE Js appe- nature Dev. 
- Soul- a nfeqorins poterant, And fo wee row. 
on pre Ml a _ wor mh <7 tre of 
wveni([e death of man,a[though perpetrated by the a&t 
c bt of atiocher. : 
ater pe a "There tolloweth the laſt and fioall cauſe, and Final. 
it1sthat cauſe Cujas gratis efficiens agit, and it is 
Uments. the fruition ofthe work, and therefore fm ef 1pſe 
th one) res, and oftentimes differeth not from the cf- 
als, as ect ſelfe, rewvers, ſed ratione fins. Fing, faith A- 
earning riſtocle, c Primus 1n mentione, & ult imus tn execu- 
ch may toe - The firit thing intended, and the laſt thing 
ſa fine | 


effeted 
- The of the end or finall cauſe istwofold, 
ris 


d Con- iris fic impulſive to the worke ; ſecondly, di- 
cample, recive to the meanes, and therefore it is often 
ſtes for- called ae. 

xample, ln reſpeR of his impulſive power it may be one 


Jn re with the efficient, impulſive, inward cauſe;zand 
gy iris the ſame which directerh the meanes,;and gi- 
bag ds veth name to the ation, as Bradfon ſpeakerh ; I»- 
i !ent19 Td, & aff eft10 ta nomen imponit operi ro, And 

or R againe, 


1.0 fic. 


Ofone and the me thing there may bemany 


(132) . 
againc, T olle voluntatem, & 0ans atius erit mdifC 
ferens. And therefore in as much as the finallcauſe 
direceth the meancs, Nonfaciamme malum, ut inde 
eveniat bonum. 

Cicero moſt excellently, (ib. 2.de nature Deorum, 
notably the final! cauſes of all things : 

Ommia aliorum ſunt cauſa generata, ut fruges atque 
frudtus ques terra gignit Anmantinm cauſa, eniman. 
res autem hominum, ut Equus vehendi cauſa, Bos 4. 
randi, venand: cy cuſtodiend; Canu, 1pſe autem Hom 
orice oft ad mundum come & imitandum. 
And againe the ſame _ ot Armgue hom! mums 
cauſa generati, ut ipſi imer ſe aly alys prodeſſe poſſine. 
Le the fr doth Lever. OX» 
preſſe the end of government : Moderatori Reip. 
beata Crum vita propoſita eſt, ut ea mimirum apibus 
firma, copys locuples, gloria ampla, wirtute honeſta (it. 


finall cauſes, Yaude quidam ſunt Principales & witi- 
mi, & aly intermedy, qui quodam ad ultimum 
conducant .- vt 

Thus much may ſuffice in the confideration of 
the cauſes, and of theſe things that have beene af- 
firmed, The Student may be inſtructed ſufficient- 
ly to undergoe the fart Logicall Exerciſe, which 
is Tratatio ſrmplicu T hematss, an exerciſe of won- 


 der{ulluſe 1n the true obraining of the knowledge 


the Law, and iS av!eto furmih him with copy 


| of matter for Argument in every Caſe, and upon 


every ſudden occaſion, and wherein thoſe things 
which we have ſpoken of the cauſes may be abun. 


dantly exemplihcd. 
There 


DN 


(133) _ 

There reſteth then nothing but to ſhew the' 
manner how ir may be ,andro fer forth 
ſome examples in the of the ſame: Bur be. 
fore I depart from this diſcourſe of the cauſes, 
for the berter explanation of that which hath been 
ſaid roucking rhe ſame, we will adde ſome ex. 
and inſtances drawne our of the Volumes 
ofthe Lawes, and out of the of Caſes 
debared, that thereby our S may the ber. - 
cer underſtand the uſe thereof. 

Therefore firſt of all rouching that mareriall 
_— ua res conftituitur, _ may obſerve in 
che t in things corporall compound this 
kinde of matter reſulreth ro be one with the inte- 
grall parts; as the matter whereof an. houſe is 

are theſe materialls of Stone, Timber, ; 
Lime, and ſuch like, whereof ir is framed, 
and which are the integrall parrs of this whole. 

So a Mannor which is 2 forum cOmpo- A Mamer: | 
fitum corporale, con(ifterh of ſnes and Ser. | 
vices, and the Demeſnes doe containe,land,mea- 
dowe, paſture, wood, &c. and the ſervices doe 
imporr not onely the rent payable, bur the cor- 
porall ſervice and atrendancy of the Tenants 
thereof. 

Soa Monaſtery, fitc, houſe, and alſo the lands Menefery. 
& poſſeſſions belonging thereunto, is included in 38.E.3.21-4 
the general! name Monaſterv, becauſe thoſe im. Cem. 168. 6, 

the matter ex qus conſiſt. 
P'So the matter of a ro is land incloſed, and agree xg _ 
theDeere; for the Deere are held as parcell of 10. H.7.6.4. , 
the Parke, 10H,7.30.4 
R 2 Of 


Tubes. 
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Of corporall things the marrer is alſo corpo. 


rall and viſible, and are ſubje&t tro manuall tradi- 
tion and delivery, as the matter of a Rent is a 


ſumme of money, or — ay thing pay- 


able, reſerved or ted, -Corne 
ſuch like. - Gig 


The matrer of Tithes are things annually pro- 


duced by way of increaſe. 


The matter of an Herriot or Mortuary is the 
beſt beaſt of the owner. 


Corporation, The matterofa Corporation conliſteth inthe 


bodies naturall of the nor perſons of which 


Vide 11. E.g it is combined ; who although they be framed in- 


56.4 63.4. 
6T.a. 


Fee. 


The Law. 


toa politike conſideration of perdurance and ſuc. 
cefſion, yet is there in that conſideration a reſpet 
alfo had of the body narurall. | 

Ofthings incorporeall confidered by the Law, 

matter or wateriall cauſe is that which is put - 

into the definition /eco geners, in licu of the gene- 
rall: for truce it is that Genss in definitione vel de- 
ſcriptione ſupplet vicew materia , d:ſſeremia 
forms 


So we may ſay that the mareriall of a Fee Sim- 
ple, and alſo ofan Eftate Taile, is an inheritance, 
becauſe inheritance is the genus in the definition 
or deſcription of both of them. 

The matter of Homage is a corporall ſervice. 

The matter of YVarranty is a Covenant reall, 
whereby the party which made it ſtanderh bound 
todefend thething warranted by him, orto yeeld 
in value. 

The matter of the Law of England generally 


en, 


Ina contract of Sale, the materiall cauſes are $,/. 


the things fold, and the price agreed upon, the 
SEES 
iti * or t ; Cin- 
cient cauſes, the- parties og, the buyer 
Ss mocndergunt is —_ 
property trom the one to the other, to 

plyeach others indigence : the matter ex que, is 
et ment or tranſient, as hath beene ſaid: 
The conſideration whereof yeeldeth inthe Law 
this fruitfull diſtintion:For if a mantake wrong- 
fully the mareriall which was mine, and is perma- 
nent, not adding any other thing thereunto, than 
the forme onely by alteration , ſuchthing 
ſonewly formed by an exterior forme, notwirh- 
ſtanding ſtil] remaineth mine, (as ſome have held 
Opinion) and may be ſciſed againe by me, and I 
may take it out of his poſfſ as mine owne : 
But they ſay,ifhe adde ſome other matter there- 
unto, as of another mans leather doth make 
ſhooesor boots,or of my cldth maketh garments, 
adding to the accompliſhment thereof. of his 
owne, he hath thereby altered the property, fo 
R 3 that 


therof bread, I cannot in that caſe ſcize the bread, 
becauſe as the Civill Law fpeaketh, Hec ſpecre; 
fata ex materia aliens, in priſiizam formanm reduci 


20% ergo eia quoeſt fails cedit. 
| ſaid,that if a man take my barly, 


and make thereof malt becauſe ir is cn_ into 
another nature the barly cannot be ſciſed by me. 
Regus PBurthe ſure Rule is, That where the materiall 
wrongfully taken away could notat firſt before a- 
ny alteration be ſeiſcd, for that it could not bee 
diſtinguiſhed fromother things of that kinde, as 
corne, money, and ſuch like, there thoſe things 
cannotbe mots the former —_— becauſet 
property of thoſe things cannot be diſtinguiſhed. 
For if = money be wrongfully taken away, and 
he har raketh it doe make plate thereof, or doe 
convert my plate into money, I cannot ſeize the 
ſame, for that money is undiſtinguiſhable from 
other money of that coyne. 
If a Butcher take wrongfully my Oxe and doth 
kill it, and bring ir into the Market to bee ſold, I 
may not ſcize upon The fleſh, for it cannot bee 
12-H.8.9. 6b. knownefrom others of thatkinde : Bur if it bee 
00.4 found hanging in the $kin, where the marke may 


ap- 


' (y) 


appeare, I may ſcize the ſame, when ir 
; fo was raken from me i ad life ad now is dead. 
the So ifa man cut downe my Tree, and 
bach into a beame of timber, I may ſeine the ſame, for 
"OI he hath neither altered the nature thereof, nor 
od Burifhe DD areas ren 
po a houſe, L may nor ſcize the fame, for be- 
ray” io laiobotome; parcell ofthe houſe, and ſo 
as ftion of: Law after a fort alrered in his 
nar —_ | 
\Againe, by conſideration ofthe natore of the -*+ ** | \ 
ar! matter Or materiall cauſes of , the law doth "—_ 
hs frame ſundry differences, as if 1 eliverunto one 
hn apiece of cloth oftwen yards rokeep, 
Yell and reſtore it unto me it demanded, 


rea.  29dtheparty wile cifcitco ſeveral ards and 

pieces of cloth, hee hath nor altered the matter 
thereof, nor diminiſhed the ,and yer if 
he tender the ſame unto.me | am not bound to 
accept, thereof, but may recover.my damages for 


2 - rm unto-me ; for alrhough in 
ſubſtance ir be rhe "eg yer itisalrs- 


ol inrne-and impairedin the uſe.” '' » 
_—_— cy piece of par, a _ breake it 18.E.4-23- 


a. b, 
 horken the Stature made inthe noe King Wreeke, 
4 the firſt concerning Wrecks, hathordain- 
edthatif a$hip be wrecked; if any _— 
therein eſcape alive, it ſhall not be adjudged'; bet 
that rhe Merchandize therein be viewed and pre- 
lerved for the owner, if he come. PO, 
me 
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ſame within a yeare and aday. But what ifin ſuch 
Packet nonngenryy ge panhor be 

as e,as nor un. 
by che ſpace of a yeare, if the Sherife in 
ſuch caſe ſhould (ell choſe goods within the year, 
and be; ready to yeeld the money ro the owner, 
bath he offeaded thar law ? Certainly no : for the 
conſideration of the nature and matrer of thoſe 
things in ſuch caſe cauſeth the ſaid law to be inter- 
preted contrary tothe letter of the law : For the 
letter of the law commandeth a preſervation,and 


PL.Cam,465 inthis caſe the Sherite hath done comrary, for he 


466.4, 


- — 


hath ſold, and yer neverthclefle hath juſtly execu. 
red that law. 

Thus you ſce that the confideration of the mat- 
rer or materiall cauſes whereot the chings con- 
troverted doe conlift, hath grear uſe in the deci- 
fron of law. 

Materia inque is onely ſubjeiTum accidentium, 
and therefore conſiderable in accidents onely, 
which ſubfiſt in their proper fubjets, as Know. 
_—— the Vnderſtanding , the Vertueg morall 
in the Will of man , health, ſtrength, and agiliry 
in the Body : And as Materia in que is ſaid to be 


ſubjetiuw, (0 is Materia circa quan, ebjetinum, both 


which are ſomewhat improperly attributed to rhe 
materiall cauſe, and are both ſoevident as I paſſe 
them over. 


In conſideration of a Monaſtery, the matter in 


qus, Or (ubje& of thar Title, is the perſons where- 


of that Corporation confiſteth ; as the Abbot 
and his Menkes, that is, his Covent; The Prior 
and 


- 
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fach and his Cofreers, The matter circa quam i5 com. 
\z Or priſed intheir | 
ay In an Arbitrement ( of which I ſhall ſpeake Arburewen:, 


; more hereafter) the matrer 1 qua are the parties | 
+7 at ſtrife, circa quam the thi u rconay the contro. 


ner, verſe riſcth, reall or perſonall : The materiall 

e the caule cx qua is moſt eminent, and- moſt eminent 

thoſe to be found in things corporeall, having ofthem- 

——_ ſelves ſubſtance, an inthings incorporate, that 

» the which is /cco geners in deſcriptione , in both which | 
pry as there is genus propinguum,and genus remotum, (0 

"ol he is there materia remota, of materia propingua. 

ed Asa Fine whereby lands or hereditaments are Fine. 


conveyed, is ſaid to bee aconcord, for the entry 
thereof is, Eft concordia talis , but this is genas re- 
vutum, Or materia remots : tor an Arbitrement 1$ 
alſo a Concord,a Contratt is a Concord : but to 
ſay it is a concord of Record, is to adde genwe pro- 


Aon. And thus much touching the materiall 
cauſe, | 


- Axtouching the formal cauſe,ir is either as hath 7% formal 
beene ſaid, ſubſtantial or accidentall : The for. << exem- 
mall ſubſtanciall canſc in things of life, is that 
which is the: fountaine of life and motion : -In 
things which are withourlite, that are ſimple and 
uncompound; it {triiteththeir bounds, and is rhe 
cauſe of their being : In things that are compoiid 
itis the convenient knitting .and uniou of the. 


parts. . The formal}l- cauſe cnreeth che- definition. 
nn 
particularity unto the-generall unrillte | 


fill a perfe& definition or ___ —_— | 


i 
cc 


4 
= 


Claime. 


Cond. of Ob- 
ag. 
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fore as one faith well, dicitur forme formands : 
Differentia vgro quia differre facis. The forme is 
ſad to bee PAWS quidam materie,que ſibi contin. 
$4,ut hujwe vel illing ſpecies capiat newen : And for. 
ma dat eſſe rei, and that eſſe is nothing elſe but ex. 
ifentia forma in materia, £44, plus affert ad eſſentians 
ret quan materia, oft enim 1pſamet eſſentia aut cert? 
Pracigua pars eſſentie. 

In the Comentaries of M'.Plowden tn the Lord 
Zoxches caſe,a claime is thus deſcribed; A Claime 
isa Challenge by a man made ofthe property or 
ownerſhip ofa thing which he hath not in poſleſ- 
fion,but is detained from him, where the genas is 
Challenge,bur to expreſſe what manner of Chal. 
lenge, there isadded this difference, namely, of 
the property andownerſhip of athing detained, 
which is loco forms : So three of the cauſes are 

nded in that definition or deſcription : 
The materiall cauſc de qua,v17. a Challenge,circs 
qguam,of things detained : The formall cauſe-the 
ptoperty or ownerihip, the cfhcient cauſe by a 
man wronged, onely there wanterh the finall 
cauſe which.is.rwotold, 1, to manifeſt thar pro. 
patty, [2,/toreduce the ſame: propettie backe a- 
| himforwhomeheciamemmade; ' | 
Inz$&#4.8. 19 4. Dyer. The Conditionofan 
Qhligacion is thus deſcribed : : The Condition'of 
an\Obligation isanafſenc ofthe obligee in-defea- 
ligatrxon:matie. for the advantage of 
the.dbligory where 'the' martes thercok is an af 
ſenx, the forte a defeaſance, the cfhciont! cauſe 
the obligor and ovligee, the' finalicauſc the ad- 
vantage of the Obligor/ * A 
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A ContraR isan. | I 
concerning goods or $ for mony or fe. Dr, Smwe, 34. 
compence, whcre-the generall matrer: 2 qua 15 fo. 103.4, 
the agreement, which is clriefly ref 
rats» the. matter circa quam,concerning gods Com. Brow- 
;or lands:the forme or di ; for money or 0. "ig & Be- 
ther recompence, tor that'ttiakerh 4t'a contraR, ##"- 141 4. 
for che want of rocompenceccauſerh it ro: bee'bur 
wmidun pattnm, unde nan oritat #10 Theeaufes of- SIG 
ficienc, the parties contraQting* "The'finall cauſe "7 
Bratton doth notably exprefle, Invent e ſunt bwinſ- 3,5 16, x. 
. mad ſtrpulationes o& obligationes il he ut winruſquiſh, 8.2.7.100, 
habeat ,c+ ſibi acquir a quod ſum intereſt. 

In the rtsof my Lord Dyer, 16.E.336.b. cy Ccraion 
#. 34-4. A Conſideration 1s thus deſcribed - A 
Confiderationis a cauſe or NT meritorious 
requiring mutuall r infact or in Law: 
wi - matter hanccidin meritorious, the 
forme muruall ,&c. nor to trouble / 
our ſelves over long in this kinde. 

Secondly,in contideration of the formall cauſe 
there is ro be obſerved, That when divifion'or 
diſtribution is made ex cauſis, thoſe diviſions 
which doe procecd of the formall cauſe are moſt 
efſeatiall, whereof ſhall ſheiw ſome few inſtan- 
ces or examples. " A 

Commons being divided according to their ,u,y;. 
materiall cauſes,arc cirher Commons of paſture, 
Commons Eſtovers, Commonof Turbary, &c. 


But divided according rotheir formall cau- 

fes; all arc cither Appendant, Appnr- 

tenant, Or in groſſe. _ 
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Conditiong, If you diſtribute Conditions according to 
their materiall cauſes,or things whereof they are, 
then we ſay they are conditions reall , which are 
annexed to the eſtates; There arc alſo conditions 
perſonall, annexed ro perſonall contradts, as to 
Obligations of all kinds,promiſes,covenants,and 
other contracts : ,Bur being divided according 
co'their forme, There we may lay, that allcondi- 
tions are cirher poſſible or impoflible: and irn- 
poſſible conditions are voyd in Law : All poſſible 
conditions are cither lawfull or unlawfull; and 
unlawtull conditions doc make the contract alſo 
voyd, whereas impoſhble conditions are onely 
voyd themſelves,but the contract ſtanderh fingle: 
all lawfull condiciovsare cirher precedent or fub- 
ſequent, and all choice conditions which are an- 
nexed roeſtates, arc cither by way of encreaſc of 
eftares,or by way of defeaſance ot eſtates. 

Conſider. All confiderations are cither executed with a 
recompence pa(t,, or clſe executory with a re- 
O after to. bee made and performed; 

And this Divigon ts cx cauſa farmal:. 

Inas muchas the forme giveth the eflence, it 
was ſaid of /ipian the Romane Lawyer, our of the 
rules of Logicke, That mutat a forma prope inter- 
imitur ſubflantiare; : For (0 in the former exam. 
ples wee fee, -that if a man take my Barley and 
make Malt thereof, it cannot be ſeiſed by rhe for- 
mer Owner; and yet neither marter,quantity not 
ourward forme is loſt but it is become athing of 
another nature and vſe,becanſe the inward forme 
(to ſpeake as Morall Philoſophers) whereof de- 
hee uſe,is changed; for Morall Philoſo- 
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doth not fo curiouſly obſerve the natural 
nn Neceral Philoſophy , but according as 
to the information of manners : Soifa man of 
any peece of cloth which he had co keepe contai. 
ning 20. yards in one whole peece, will cut the 
ſame into 20, ſeyerall yards and peeces, The mat. 
cer nor the quanrity i5not changed, and yer if hee 
will reſtore the ſame peeces, ir isno lawtull reſti- 
tution, neither am [| bound co receive it. 

If a man poſſeſſed of 20. packes of Wool, by 
his laſt will and Teſtamenr deviſe and bequearh 
all the aid Wooll unto 7. Srile, and after the 
Telator covertcth the fame wooll into clothand 
dicth poſſeſſed of the ſame cloth. 7: Stile rhe De. 
viſee of the Wooll ſhall not have by Law the 
cloth made of that Woll, for that the forme of 
the Wooll is changed, notwithſtanding rhe 
marter doth remaine, and it is turned ro a thi 
of another nature ; and the making of the ſai 
Wooll into cloth by the Teftator himſclfe is a 
countermand of the ſaid laſt will and Teſtament. 
Soirt isalſo of things incident, as if the principall 
thing whercunto another thing is incident,appen- 


dagt Or be in nature,the inci- 
nee As ifa man have a dwel- 
ling houſe whereunto there is a Common of E- 
Rovers belonging (which NG 
burnt in that houſe) if this houſe by caſualty of 
fice or tempeſt be burned or blowne downe, or 
taken downe, and a new be built in another X 
neere,or in another forme,the Common of Eſto- 
vers is loſt, and not to be uſed in this new _ 
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for this is not the former houſe, bur another 
houſe unto which the ſaid Eſtovers cannot be. 
long; bur af the ſaid firſt houſe were not wholly 

lled dowae but ired, or if another new 
bon be built upon che ſame foundation, and in 
the ſame forme withthe former; The. Commion 
of Eſtavers remaineth wath the.new houte ;7 for 
that in judgement of Law is the ſame houfe:; and 
ſuch building being upon the former foundation 
is buta reparation. 

But here a difference isto be obſerved, that if 
the thing incidentdoc not belong tothe ptineipal 
thing, as1t is innaturea ſpeciallthing, but in the 

enerall; then although the ſaid principall thing . 

ealtered in ſpecie, the generall remaining, the 
thing incident ſhall remaine to ſuch generall : 
Asifa man have a water-corn-mill,unto the web 
hee hath a Mill-leat or water-courſe belonging 
comming thorough the land of another manunto 
the ſaid Mill. Now if hee change the nature of 
the ſaid Corne-mill, unto a fulling-mill, or? cox. 
verſo,vherein both forme and finall cauſe, name- 
ly the uſe is altered; ir hath beene much diſputed 
inour time, whether the ſaid water. did 
lawfully belong unco- the ſaid fulling-mill, as ir 
did when it was a Corne-mill > for the owner of 
the land where tho the ſaid fireame did 
runne,had diverted the {aid water-courſe 
ding that he might lawfully do the ſame, for that 
the owner ofthe Mill had changed the nature of 
the Mill; and the preſcription to have the ſayd 
water.courſe is thereby altcred : But it was ad.- 

Y judged 
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judged that the ſaid water-covurſe did fill belong 
and remaine, and ſoought unto the fulling-mill, 
as it had formerly done unto the Corne-mull, for 
that it did not belong unto the Corne-mill, as 
ſpecially untoa Corne-mill,burt it did belong uvn- 
to it generally as unto a mill going or driven with 
water,and not otherwiſe. 

And thus much may ſuffice for the conſidera- 
tion of the formall cauſe, as it is the eſſentiall and 
tubſtantiall cauſe. 

The Law alſo conſidereth accidentall formes, 
for the Law preſcribetha forme in all abjurati- 
ons; ſo likewiſe the Law preſcribetha forme how 
homage ſhall bee made by the Tenant unto the 
Lord: And fo likewiſe of Fealty, both which 
Littleton doth expreſſe : The Law preſcribeth the 
forme how Barttailc in a writ of right,and in an 
pn ſhall be waged and performed : So like- 
wiſe the Eccleſiaſticall Lawes preſcribe formes of 
Conſecrations of Churches, Chappells, &c. of 
Parſons, Ordcrs, Inſtitutions, InduRions, and 
ſuch like. | 

All Lawes doe retaine ſome formalities which 
may not be alrered, as inthe Common Lawes of 
this Realme,we have our formes of VVrirs, Plea- 
dings, Entries of jadgements, and ſundry other 
formes and ceremonies ordayned, which with. 
—_— and urgent cauſes cannor be altered, 

Theſeoutward formes are nothing elſe,as one 
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deſcribeth,then mods quidamrebus dtendis praſeri 
", or as another deſcribeth, fra, ral a-liY 
ſubſtantion deducemes And concerning theſe 
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The efficient 
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outward formes and folemnirics, theſe rules are 
obſerved and preſcribed, 1, forme pr efinite omiſſis 
reddit afium invallidurs : Procurator, Cod: de Pro. 
curatore, Le: diligenter in Princip: ff. de mandati. 
And againe, 9: formam pretermittit jam alind fa. 
cere videtur : And thus much concerning the for. 
mall cauſe, 

As rouching the efficient cauſe;,the impulſive 
inward cauſes of all crimes are commonly rheſe, 
ſpes Iucri, impunitatis, vindifte, malitie, #dy, oc. 
The outward, the acceſlary before the fat, which 
is the abetror and in(tigator thercunto, 

The ſufficient and neceſſary cauſe of a Cor. 
tract isconſent of partics, for in Contradts the 
conſent is chicfly ro bee regarded,as hath beene 
ſaid. 

And in Mariage Conſenſws, & non Concubitus 
matrimonium facit: C: Nuptias, de Regulis Inris. 
And as Bran, ib. 1.ca. 5. ff. 7.allcageth, fit per 
mul nam wtrinſg, voluntatem. 

In the worke there are both principall and co. 
adjuvant cauſes:ln an Appropriationof a Church 
the efficient cauſes are, The Ordinary,the Patron, 
and the King,and they ought to agree in the at, 
& ſunt Attores hujus fabulea : The Ordinary, infe- 
riour or ſupreme, for hee is the principall Agent 
therein,becauſche hath the ſpiriruall jurifdiaion, 
Andthe Act of the Appropriation is a thing ſpi- 
rituall: And the Ordipary ſaich, appropriemw, 
conſol;damns, oF nainw,as the principall Aftor in 
the cauſe : The Ordinary may bee termed there. 
fore the prigcipal! efficient. cauſe, and the other 

the 
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the coadjuvant cauſe. Theſe the Pope in ancient 

times as ſupreme Ordinary then permitted, uſed 

ro doe, and theſe as ſupreme Ordinery may the 

King doe, but alwayes with the conſent of the \ 
Patrone, who is a coadjuvant efficient cauſe : the 

formall cauſe is the conſolidation of the Incumber. 

cy and Patronage into one perſox capable of ſpiritu- 

all charge: and the finall cauſe to make a perpetu- 

all Incumbency. 

The efficient cauſes of an AR of Parliament, tt of Par 
are the aſſent of the three Eſtates, namely, firſt hawerr. 
of the King ; ſecondly, ofthe Lords Spirituall and 
Temporall ; and thirdly, of the Commons; and cach 
without the other cannor perfit this worke; and 
yet untill che Royall aſſent ir is but as an Embris in 
ventre matris, 4.4 .7.9.b. Com. 79.4. and by the 
Royall Afent comming laſt, it raketh life and 
"Iniicing, ſealing, and deli the effici 

, ſcaling, elivery, are the cfhci- Deed. 
ent pony" Deed , all muſt a rre, and each Cows. 108.6. 
without other is fruitleſſe ; bur the lemen- 22.H4.6.45.6 
call a& which commeth laſt of all is the trees, __ 
and thereby the Deed receiverh his perfe&tion. 343% 
If divers come together to doe a murther, al- aqur;her. 
r onealone doe give the wound y 
death enſueth, yer are they all which are preſent 
and conſenting to the a, Principals and efficient 
cauſes of this murrther, he that ſtrikerh is the prin- 
cipall agent, and the reſt coadjuvant : and yet al- 
r one gave the ſtroke, yet ſhall it be adjud- 
ged in law the troke of of them, given by 
im whichgave it,as for himlelfe,and given _ 
| T rs 
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others by him as their miniſter and inſtrument, 
and yer all equall in degree as principals, and not 
acceſſaries: and yer as you ſce not equall in de- 
gree as efhicient cauſes. 

Ifa man and a woman be preſent, with purpoſe 
that the man ſhall by violence carnally know the 
body of another woman there alſo preſent, a- 
gainſt her will, and the mandoth the fat in the 
preſenceof the other woman, ſhe that was ſopre- 
fenc, as well as the man,ſhall be a Principall Ravi- 
ſher ; the one, :z. the man, the cauſe agent, and 
the other coadjuvant : and ſo one woman may be 
a principall to the raviſhment ofanother, 

Livery and ſcifin is the inſtrumentall efficient 
cauſe of the conveyance of a Freehold eſtate in 
land, and ſufficient alone to performe the ſame, 
and yet is it not the ſole cauſe, for it may be con- 
veyed by other meanes, as by fine, bargaine and 
ſale, by deviſe,and otherwiſe. 

There is alſo an efficient cauſe caſuall : As ifa 
man intend to doe an unlawfull a, and in doing 
thereof another hurt cnſueth, not intended, bur 
by chance, cleane beyond all expeRarion or de. 
ſire, yet ſhall he be ſaid the author of thata& nor 
intended, fo happening by chance, that did the 
firſt a. 

This may ſuffice ro exemplifie the cauſe efhct- 
ent : There reſteth the finall cauſe, of the which [ 
will ſhew fome examples, as I have done in the 
reſt, Many arguments are drawne from the finall 
cauſe, and of much uſe in the law. 
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taken, as Bratfon well affirmeth , isthis, Fins legs 
of ut ſepiantar jurgia, & vitia propulſentar, & ut 1 
regno conſervetur pax & juſtitia. Bratton li.2 cap.2. 

The fnall cauſe of an ation is, as likewite the 
ſame Bratton atfirmeth, Yt non liceat unicuique ſe 
ſine Indicio vindicare, & quod ſibi ablatum eſt per In- 
dicem repoſcat. 

The tinall cauſe why alſo the ſame ought to be 
by writ, is, Qwod fine brevi non debet quis experire in 
Indicis, nec mutari poteſt petentss intentio vel modiss 

cndi 


. | Brac. 1 02.4+ 
The end why Attorneyes are permitted in Le.de Pro- 
Court, or a manto anſwer by Baily in an Aſſize, ** 
or to purſue or defend by Guardian, is, Ft qui re. 419" 
bus ſuis ſupereſſe vel nolunt vel non poſſunt, per alios 
poſoint wel agere vel convenire. 
The finall cauſe why an Attorney ts required 
toa Grant,is that the Tenant may know to whom ,, zz .g.5 
he ought to be attendant to pay his rent, or to dO 4rrernem.6o 
his ſervice, ſorthar where there is no attendancy 2.E.6.4, 
required, there needeth no attornementr. eAtt 45. 
The finall ſcope and end of the Averment of a Averwene. 
Pleading, is to reduce marrer traverfable to a 
cleere and certain iſſue : and therefore if the mat. 
cer pleadable be not anſwerable or ifluable, there 
needeth no Averment. 36.H.6.17.6. | 
The finall cauſe why Ward(hip was ordained, Wardfrp. 
IS, Vt qui per etatems ſe ipſos defendere nequeant, ab 4- 
lus defendantur. ).E Y; autem. Inſlitn. de tutela. A- 
greeably ſaith Braon, Quoſdam oportet efſe ſub tu- 
tela & cura aliorum , eo quod ſe ipſos regere nen 
nerunt. 
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Theend why writings were made betweene 
Bro. 4k. x, eD in their contracts, wasas the ſame Braon al. 
* ; © ledgeth, Fiunt aliquands donationes in ſcripts, ficut 
Les. ds in chartis ob perpetuam memoriam, propter brevems he. 
Pignateribuy, MINUWM vitam, & ut facilixs probart poſſit donatio. 
Livery. So the cauſe why Livery and Seiſfin was ordai- 
ned in the Law, and firſt invented, was becauſe 
itis a thing notorious, that the people might take 
taoviei of the paſſing of eſtate of moſt aC- 
compr,and be the more able to try the ſame when 
they ſhould - to be impanneled on a Iury 
for that "I 
Ir TT be over tedious to heape up more 
examples, which almoſt are evident in eve- 
ry Title concerning this matter. 


As we doe conſider the end of things at the 
Common Law, ſo alſo in Statute Lawes the end 
and ſcope that the makers of ſuch Lawes aymed 
at, is of ſpeciall regard in the interpretation of 
thoſe Lawes, and often conſidered by the Iud- 
ges, unto whom power of interpretationand ex- 
poſition of thoſe Lawes isgiven; as upon peruſall 
of —_ caſes grounded upon Statute learning 
will moſt evidently appeare. 

It often happeneth that the finall cauſes of 
things are more than one, and ſumetimes many, 
and ſome of them ſubalterne each to other, 
and ſometimes diſtin&, whereof enſueth this ex- 

10nto the generall rule, Sublata cauſa tollitur 
itn : For if there be divers fina!ll cauſes, al- 
though the one be taken away, yer the cffe@ re. 
maineth, 
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maineth, ifone of the cauſes doe remaine : As for 
» The finall cauſes of mariage are three, 
Gemeratio Prolig, Conſervatis Domus, Solatio Vite : 
and hope ofiflue be raken away, yet the a4riage. 
mariage ſubſiſteth firme. 
The finall cauſes of Arbitriments and Awards Arbirriment 


arealledged principally ro bee ewo, firſt, every 19-H-6.37.6 


Arbitriment is ordained to make a fihall deter. 
mination, and to appeaſe the variances, ſtrifes, m_ = MI 
and debates betweene the parties referred unto g x 4s 23.44 
them, Yelverton, 
Secondly, every Arbitriment is ordained tro 2 
reduce that which was uncertaine, by the divers 6.H.4.6., 
allegations of the parries, to certainty : and every Hanford. 
oftheſe ought to concur in every good award. 4-H.9.17-6. 
So likewiſe our Bookes doe generally affirme, Fon. 
That in Actions where Ayde is = e to the der” "tp " 
Tenant or Defendant, that the fame is done for \7;* _ 
twocauſes ; the one for feebleneſſe of eſtate of ;7,27.4.15.4 
him that prayerth Ayde , ſecondly,for the loſſe or 
derriment tae may come to him of whom the 
Aydis d. x 
50 the fnall cauſes why ayd is granted of the 2.H.7.8.4. 
King upon prayer thereof,are theſc, Quiſque auxi- 4H-6:18,6, 
lium petit 4 Rege, oportet quod fit per cartam Regis de 9:0.2+4.3, 
dowo aut concefſione rei petite, juxta effetum Statwti 33-4431 4 
& Bigamis. Secundd, Yel aliter propter ſalvationem 
reverſionis Regis, wel alicujus tituls ſui. Tertiv, Yel 
——_— debilitatem flatus ſmi. DQuarto, Yelwbi 
Rex habere poſit detrimentum : And any of theſe 
luſhce togrant the Ayd. 
The finall cauſes wherefore a ras 46s IS Confirmation 
T3 C- 
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behoovfull, are fer out by BraFon to bee theſe: 
Quando donatio fit tantum bona pro tempore, & pote 
confirmart ab kk ,vel alys by Jac poſtea Arg 

0 


Secundo, Yel quando nunquam abſolute fuit flatus bs. 
nus, ſed talis qui potuit evacuari. Tertio,Vel cur quis 
rem al:enam t, confirmatio requirenda fuit veri 
Poſſeſſoris ſeu Domim. 

Thereare three finall cauſes of a Warranty of 
lands, &c. Firſt, Youcher to recover in value, 
whenthe Tenant of the Land is impleaded by a 
ſtranger: ſecondly, Rebutter, to repreſle the par. 
ty and his heyresthart made the Warranty,it they 
ſhould chance to ſuc : and the third, Warrantia 
Charts, by the Indgement; in which Writ the 
lagds be bound to a Recovery in value, pro 
loco & tempore. 

As it was ſaid at the beginning, that the end is 
alwayes the firſt thing in intention, and the laſt in 
execution, ſo are there things deſtinated to their 
end, and once being applyed thereunto doe alter 
their nature and become of another conſiderati- 
on : Asin aformer propoſed example, Ifa man 
cut downe my Timber Tree, and ſquare it of pur- 
poſe to makea beame fora houſe, I that am the 
true owner may ſeize the ſame, notwithſtand: 
it be framed for the building. Bur if it bee laid in 
the building,it may not bee ſcized by the owner, 
alchough che building be nor perfefed : for now 
it becommeth parcell of the houſe or building, as 
hath appeared in the former example. Bur if a 
man prepare all materialls for building upon his 
land, and is ready to build therewith, bur _— 

re 
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before itbe ereted,thoſe materialls (hall goe un- 
to the Executor or Adminiſtrator, and not unto 
the Heyre, who ſhould have had them had 
beene laid 1n the building, becauſe they were de 
ftinata tamtum que pro fattis non habentur. 

The I _ re rag win is ons 

regard, for that all t attempred 

nw hen ; andthe utility of the thi i 
meaſured by the end thereof, wherefore it is ſaid 
well by one, Ytule ex fine colligimas ;, quicquid enins 
wile, id alirujws ret conſequende cauſa utile opertet 
eſſe. In laude etiam & vituperatione finem reſpicimus, 
cum multi in rebus non tam referat quid facias, quans 
ob cauſam facias, ita ut fattum ex fine laudetur vel yi- 
tuperetar , & homo rette dicituy potiſſiman canſarum 
omniums eſſe finem : And whereof we ſay vilgarly, 


Exitus atta probat , finis non pugna coronar. 
And many times the name and denotnination of a 


ing is drawne fromthe frnall cauſe; as a Fineu- p;,e; 


{cd tor the aſſurance of land icitur fins, quia finem 
litibus impouir. p 

Sometimes the Lawes regard the beginning'of 
anatt, Origo rerum attendenda eft , fometimes the 
media Or meanes to arraining it , and ſometimes 
the end for which it is atchieved: To enter into 
diſcourſe whereof in this place would be imperrti- 
nent :andtherefore by way of Law-examples thus 
much to have ſaid ofthe cauſes ſhall ſuffice. 

And thus much rouching the reaſons drawne 
from ſundry parts ofthe Art of Logicke, ay 

t 
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the neceſſity, or at leaſt the utility thereof in the 
ſtudies ofthe Lawes of this Realme. Now reſterh 
that we propound ſome places out of the bookes 
of our Reports of our Common Law deciſions 
and determinations of Caſes, where the uſe of 
Lage: hath either beene required or admitted 

practiſed. And although this bee evident in 
the moſt notable arguments at large in the books 
of the Law, where ſundry reaſons drawne from 
Logicall invention and Topicke places doe abun- 
dantly appeare to every one which will or can ob- 
ſerve the ſame; yer in this place I will produce 
thoſe inſtances wherein the ſame are cither na. 
med and exprefled, or admitted and apparantly 


Where it is diſcourſed in the Reports of Sir 
Edward Coke, which As of Parliament are genc- 
rall, which are ſpeciall ; I finde obſerved theſe 
words,Statuta generalia,c generale dicitur 4 genere, 
ſpeciale dicitur a ſpecie, And which are genws, ſpecies, 
and individuam ; know ye that Spiritualty is genus, 
a Biſhopricke or Deanary, &c. are ſpecies, and the 
Biſhopricke of Norwich, the Deanary of Norwich, 
&c. arc individua ; fic difla, quia in partes dividi ne 
queaxt : And out of that deduceth hee to your 
underfland 


__—_ Aas of Parliament are g* 
nerall, and which are ſpeciall. $o there you fcc 


two of the moſt emument Predicables remem- 
bred, Genus & Species, and unto them annexed 

the Individuem, whereof the Species is affirmed. 
Debt per Ob+ In 11.4.7.23.4.An Attion of debt was brought 
bye. upon an obligation, where the obligation _ - 
oried, 


(455) i 
upon this condition, that if the defendant 
yretes ſuch eſtareto the plaintiffe of cerraine 
gar, art of the 
plaintife ſhould adviſe , then rhe Obligation 
ſhould be voyd, the defendant pleaded, quod con- 
film querentis, non dedit ei adviſamentum, before 
the ſaid Feaſt, now whether this plea is ſofficienr 
or no,0r whether he ſhould fay, wan ronſfilion 
dedit adviſamentum, or that confilium nullum dtdis 
- 4dviſamenturs, for it ſcemed that thoſe words con- 
ſilium non dedrt —— were not 
, Of which opinion chere was Bry##, ſo thar 
po 7k the phinrife had are Lie of his 
counſell, and rwo of then gave counſell and two 
of them not, here conſilium non dedit adviſamentum 
is true,cs quod dno non dederwunr, but that n«llum con- 
flinm dedrt adviſamentum, is falſeapparantly , In 
that caſe when two of them had given their ad- 
viſe; where hee ſheweth that wniverſals negativa, 
and particular negarive may ftand rogether, for 
proofe whereof he citerh the Sophiſters veric, 


Pri Contradic, pre contrar, pre poſt q, ſubalter : 


Accidents nay bee confidered in abſftratts, as 
they arewithonr ſubje@,andintheir c thre 
of themſelves; And alſ6 they thay bee 

in concrete, as they reſide and'fub } 
per ſubje&, are cries; an 
yer uſed in the Law." 01601 £17 UW SIHLEO! 
Al the Common Lawyers of chis Realm 


afinga continued ſpeech, & non conciſis argumen- 
FV 


I, 


26M. b. 


Kin 
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t#,yet doe they obſerve very oft the formes of 
inche Schooles. as $ 


_ Indugtions, day ny 


"And rt of Sillgines por) ney nan 
_—— _—_— d point or queſtion of 
the caſe on the part of the plaintife, —_— 


x 0 argued of chas' fide intoa Sillogiſme 


That which originally veſted in the 
and was not in the Anceſtor veſted pres 


heire by purchaſe, 


But the uſe (ſpoken of in that caſe) veſted in 
Richard Shelly (who was brother and heire 
and was never veſted in Edward Shelly the 
Anceſtor, 


Ergo, 
The uſe veſted in Richard Shelly by purchaſe. | 


A man brought an ationof rreſpaſle againſt 
the Execntors of his Anceſtors, for taking up and 
carying away of a Fornace which was and 
annexed to rhe Freehold with morter,and 4 ow 
held by three of the Iudges, Read,' Fiſher, and 

» that the Aion: would. lye , and 
thar the raking away thereof was , and 
their reaſon is there by the Reporrer | reduced to 
a Sogn, in this manger : 2 


K ws * "_ kx . : a. ta . ot; 
A Fe 1; : i. 
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| Thoſe things which cannot bee forfeited by cnojer; 
: + Outlawry in aperſonall Action, nor bee 
'., "arrached inan Afiſe, nor diftreyned for 
-  ' rear, thoſe things the Executor  cannor 
have, 7 , 
= 017 ON) SUIO 26" I. xith 
Bur a "ns Canes _ ih-the Miner. 
ground with poaſts; or-a'pale ſet in the 
grotnd, or bedſted of timber fixed ts the 
' ground,Coores or windowes, orficklite 
xcd tothe ground gt freehold , cannor 
be forfeited, nor atrached, nor diftreyned; 


» o o 
P ay 96s, 


OTST. > "7 5" 0g 


A 06 


Eres, 
The Execmors ſhal[not have ſuch hings Cour 


Many reafons are propoſed in the caſe of the 
Poſtnari, and Arguments framed and compoſed 
Sillogiſtically in Calvins caſe,as 

Every one that is an Alien by birth, may be or 
might have been an enemy by accidene,but Calvin © 
could never have beene ar any time an enemy by 

accident, ergo, he cannot be an Alien by birth. 
| Whoereroes borneunder one naturall legi- > 
ance,due bythe law of natureto one 


50D 


BEEES ARS: 


Heis a naturall borne ſubje&. 

 Wholſvever is borne under the Kings power 3 

and protettion is no Alien, but Calvin was borne 

SRcr the Kings power and protection, Ergo; 
Y 3 EVCTY 


Pp 
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Every ſtranger borne muſt at the time of his 
bicckbempion zOF inimicus, but Calvin athis birth 
could not be inimicas,becauſc he was ſabdit-s (and 
awicus properly he cannot bee called, for that is 
propertoan Alien freind that is in league ; Se 
Scotia where hee was borne cannot properly bee 
called ſolum avyci, Ergo, 

Calvin is no Stranger borne. 

Wharfoever isdue by the law of Nature can. 
not be alrered,; but legiance and obedience ofthe 
ſubje&ro the Soveraigne is due by the law of na. 
ture, ergo, it cannot bealtered. 

Whoſoever at his birth cannot be an Alien to 
the King of England cannor be an Alien to any of . 
his Subjects of England: But Calvin at his birth 
could not bee an Alien to the King of England, 
Ergo, He could beeno Alien to any of the.ſub. 
iefaof England. Coke (1.7. 24 4.25.4. 

And thus much may ſuffice for example onely 
co point out the continuall and frequent uſe of 
Sillogiſticall difpure in our pleadings and Law- 

ts, 

I will next proceed to treat of the choice: and 
ele&tionof Propohtions and Principles; and like- 
wiſe toexemplitie the ſame by ſundry examples 
out of the bookes of the Common Law,whereby 
our Student may be the betrer furniſhed and ad- 
apted with matter fit for Argumentation. 
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0 A NC 9 Ks « Fo Ns "1 * 

MN. (V9 {1d W112 ht 
RY She LANITbo' Torr 


—_— A \Riſtetle in the firſt booke of 


Topickes , 
the meancs Gaby 


very faculty or ſcience in- 

j | rellecuall  reſti a__ 

$ | diſcourſe of rea 

migat abound in 6. = 

” apt r argumentation 
might be furniſhed withcopie ofreaſon fit for the 

_ diſproofe of things calledinto debate, 


in ſuch the ni them profeſled,expreſſerh 
yr wr 1-76 Tae i 


_ hes, is 4:ftingutnds guor modis quicquid 14, 
dicatur. 


3 Tertia,in differemtys inveniends. 
PF Luaarts, in Gailiradins cognitione & ſcien- 


wi. which are notable inſtruments of know- 
ledge greary | wag rnecay neceſlary for the ob- 
pr 


{ciences as doc 


Eeppundpand anailable 0 


I, {ron (ecba ſaith) eff in propoſitionibus Arift.Tep. 6. 


ye 


270.6. Com.Brown .140.b.27.H.8.10.4, Montagne, 
Of which 6 nciples: (for di- 
reion of ſtudy)to ſay ſomewhat in order as th 
arc afore propoſed, it is to be confidered,that the 
fcftof them being pro os elefi8,containeth 
theelection choies;obf ervation, and colleQion 
ofall received principles,propoſitions,ſentences, 
aſſertions, axiomes,and reaſons, importing cirher 
certainty of truth, or likelihood of ilitie, 
Where firſt ——_— gtverh precepts to col- 
le& them, 8 then after giveth counſel ſo to digeſt 
them, as —__— at all rimes bee ready fot 
ouruſe : re hereof ' intending an ample 
diſcourſe, it ſhall be requiſite ro follow the ordi- 
nary and beſt method by definition, diviſion, and 
the due {j on of their cauſes, whereby 
be mani what they are, ofhow many ki 
are,the divers manner of colle&tion 
laftly;the end and uſe whereuaro they 
end, & the prokt enſuing by obſervationof the, 
That firſt therefore the names by which in our 
Law they have uſually beene called might bee 
made manifeſt before their nature be diſcovered, 
(primo enim de nomine conveniat ) it may with little 
labour caſily appeare, that ſundry are the titles 
or names given inthe Volumes of Reports, and 
other Vritings of the Law unto ſuch propoſiti- 


Ons 


| %.. 0” 
ons, as doeremaine as ceaſonsofrefolyed caſes; - 


Sometimes they have beene > Grounds, 
Son the 30. H. $8.44 2:30. ita " 
auter 


in tenure in Chief. 5.) 14 doer-efft/i 
ſon original creation per le Boy meſme,' et per nul ds 


ſes 
«jets. $0 likewile ſpeakes Rede.5. "Wen. pong, 0d 12. H: 
p Eft bone Ground in T reſþas, FAM oaks _ 7-13 4. Da» 
un eft d:ſcontinuence wers touts, 
T, 


with infioite fuch ——_ 21-6, 
| | Stamſord. 
Sometimes they have beene called AMaximes, Maximes. 
for {0 faith Forreſzve in the 34.-Hen.6,334E fun 
Maxime en notre Ley, Qnt in cheſtun atron perſonal, 
le Nonſute del un ſera le Nonſute de ambidenx, fore 
priſe moo es que ſont except per ftlarme.. + 
Likewi . Knightley, 29 Hen.$.38.4. Dyer 1 P. 
numero 51, Eft une Maxime, Que un ation ſera touts. 
a/ts conceive on le plus meliour trial, et notice del att 


# 
Mor fe comin. ecialment los de tort ff perſonal, 
vith divers hke:\ 1 SEAM 4 LA ,2234QM) 


Sometimes they arccalled' Principles ih 4forſoin p inciabes 
the 8.Hew. 71 4-4: it is ſaid, that it is #3 Common _—__ 
Principle, que Terre (5. Eftate de frank tenant )ne ps 
as £4 aſe onrmoA 1n5ias of; wks f 

Like kent 


nth : Senders itv-the ComporCulobarg} on) + 
6, 28.6, 11 adefte ienue.come: Priges :Que Qrated Vide Cong, 


4 que ſan Livery ſera Pris plus 345+) - 

\ FOmetinues! have beene- bailbil Drudtions: Eruditions, 
De eg ty are betnote W154 Ctoud ide 14 H.8 
” #1 erudution; Quele partie nxvens ad ſatif® 23.4. Pollard 


es 0u Capiac voſt wager Abd forhe 747 5. 40. 


. Dyer. n«.66. 
mn 
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= 47-4 inz2 9.Hen.$.40 4. Dyer wwmers 66. ſaith Tuftices 11 

Wide $3. H, Off wne Common Erndition, 2 ue incel Countie low le 

6.54 4. 44. 1075 commence, lation era porte. 

E.3.34-b. Morcover, ſometimes for their firmneſlſe th 

Lawes have beene called Lawes Poſitive, for ſo ſpeaket 

politive. Belknap, 2.Rich:2.FitXh. Accompt 45. It eſt ley [0 
ſurve, Sue home navers damages in breve d'ac. 


comptr 

 Bhatianed they are inveſted by the title of 
Law it ſelfe; for in ſuch manner it is ſaid, Tempore 
Ed. 1.Pitzh. Grant. 41. Lex eſt, cuicungue aliqui 
quid concedit, concedere videtur, & id fine quo rt 
eſſe now potwit. And (o Bratton (aith, 9. Hen. 6. 
59-6. pc Ey_ —_— 
cigne un proteſtation, et on plee eſt trove en- 
Vide 9. #4 cnmter oy l ver mqu ante de ſon proteſt. 
594. Paften. ,;,z. Of which manner ſpeech there are manifold 

examples. 
So that be they named Grounds, Maximes, Prin. 
ciples, Ernditions, Lawes Poſutive, Lawes, Rivlts Ot 
Propeſitions, or by whatſoever 6y be 
us now ſeek the nature ofrhem by thei 


Lawes. 


Definitions. | | 
Lin F.de Paulus the ancient Romane- thus de 
Reg. Iuris. fines a Principle orRule of Law : ' Rvgwls Twris,gem 


ar eneſ thedriginall hercofyogentr 
Cons. Colch, wedacrc [ Iginallt t 

27. with the pr og dots Morean inthe Con. 

3 mecarics of thus defverti ic: A nawime is 

--- | the foundation of Law,and the concluſion of tes- 

© * ſon: ſx reaſon isthe eficient\cauſerherevf,” and 

' Lawis the effe& thar flowerh therefrom: 


Such 


= 
mo 
py oy 
L a 
= 
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Such of the Civilians as inthe deſcriptionof a 
rule of Law, doc onely reſpe&t the manner of the 
colleing of them from particular caſes or cir- 
cumſtances, doerhus affirme, Regula juris eft mul. prareu & 
torum ſpecialium per generalems concluſionem brewi; Reg. Juris. 

ſive. Or as nachimas Hopperus in his firſt 46.6. 

booke De juri arte,though diſagreeing in words; {eech.Hogp. 
yet one in ſenſe with the forme ," Regwle juris ſine 4f 197% arte. 
quedem conjectiones tanrans, of breviaria ex pluribus 37% 

thus in num per commune aliqued colletta. Ano- 

of chem,in this manner , Regula eſt ſementia Sim. Shavd. 

generals, que tx plarium ence 4 jariſconſ#l- 7:xic. lus 


Hs netata anmadury ſa, paucis verbs Rega/ 
_ conſentionem & tanguam harmonians comple. 
Har. 


_ Matth.Gribalaxs in his firſt booke de rationef{u- Adatth. Gre 

JopaShly juris mibil alind ſunt quam bre. $64. 1.1.c.7, 

ves & compendioſe ſementie, ex pervagatic definitio. © 9. 

mbus perſtritt.e, quo of minori lebove: drſcamnr, cr fa*® mY 

cilins dintinſq, memorid tentantar. 

'- Bur z our ſelves to no ipt rules of 

Art, for the better under ing ofthe ſame,we 

may deſcribe a rule or ground of Law thus : 
Rule or Principle ofthe Law of England, is Hefnitien; 

a Concluſion either of the Law of Nature, or de- > 

rived from ſome generall cuſtome uſed within 

the Realme, containing in a ſhort ſumme the rea- 

{on and direQion of many particular and ſpeciall 

Occurrences, : | 


X Notcs 
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Notes collected out of 
Authors. 


Panlu bb ff. TI Egula juri e um compendioſa narratio, & 
de reg. Juris. R# quaſi cauf, puck wg 
Nec abſumile eft quod Grammatici dicunt, eam eſſe 
multorum ſumiliunm collettionem. 
Ant Maſe Tn ſumma avtem eſt, ac ſi quis,pr eaitis cum wverbis 
de exercitio © Archid.dift.3.& Reg. conjuntts, ita diceret, Qued 
Iarifpr, 6.1. Regula ſit compendioſa definitis ; {eu cum Quimtilians, 
Y niverſale vel perpetuale preception drverſarum re. 
rum, quaſi ſub uni eademy, cau54 cadentium univerſa- 
litatem completiens. 
Teach, Hopp, Eft Regula nihil alind quam plurium rerum & (þe- 
de Irie arte. CICY HM 110 Am quaſi ſumma conjectio. 
{.2.f6. 469.4. 
As touching the Diviſion thereof, wee ſhall 
better obſerve how n —_—_— and grounds 
there be by the due conſideration of their cauſes 


from wh they ſpring. 
All cauſes of every thing arc either internall or 
externall. 
Materiall, 
Internall are, the caſed or 
Formall. 
Efhcicnc 
Externall are,the caſed and 
Finall, 


De 


, 
. + 

wc 

* # = 


% _— 
oy 
> - - 
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De Cawſis, 

Non ſolum ea que inſita ſunt cauſe dicuntur, ſed 
etiam ea que extrinſecus ſummntur, ut id quod motum 
affert &x efficiens eſt. 

Canuſarum quatuor ſunt 4. 

V num eft forma atque efſcntia res. 

Alterum eſt in quo ineſt neceſiituds non abſoluta, 
ſed 7 adjunttione ; ſi alia quedam int, hes eſſe neceſ- 

7 ef. 
f Tertium genus eft id in quo ineſt ret efficiende vis 


4. 

Luartum eſt fink cujus cauſa aliquid fit. 

Nam ad _— fattam per verba, propter 
quid ſit aliquid,nihil aliud unquam reſpondetur quam 
aliqua ex diftis quatuor cauſis : Inter quas tamen, fins 
eft potiſſima, & quaſi aliarum cauſa : Materiaenim 
non effer cauſa, niſi haberet formam , + forma itidem 
niſt ab agente miroduceretwr ; Agens quoque nonage- 
rerniſt moveretur 4 fine, finis autem ipſe immobils 
oY : Eft ergo primams mevens, of prima can- 

a, Ofc. 
Materiall cauſe. 
i 

As touching the Materiall canſe,mattcr,or ſub- 
jet wherein theſe grounds are converſant, the 
ſameare all thoſe things whereof debate may riſe 
betweene parties judicially : which are as well 
divine as humane. Inſomach as 7wris prudentia, or 


Aviſt.1 7. 
AMetc.4s 
To.23. 


Ariſt.l. 2. 
Dem.c.11- 


To.1ti- 


eAut, Maſt 


de exercitio 


[uri ſperito- 


raml.1.p. 


38.6, 


Bralt 6.1; 


the knowledge of the Law, is Divinarum huma- cap.4-).4+ 


rum, rerum ſcientia. And hence proceedeth it, 
that all futrs or Rules of the Law of England 


R 3 in 


14H.$.41 4 
28.H.8.1 0,6 
#.47. Dyer. 

Com,2.1 3.6. 

Com. 723.5, 
9 H,77 4 4, 
{om 161. 4, 
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in reſpe& oftheir matter which they do concerne 
are either ſuch as are n0t reftrained to any on- 
p or peculiar title of the Law, but as occaſi, 
ON Lan are applyable unto every part, title, 
or tractate of the Law, as by the view and duc 
conſideration of examples following may bee 
made manifeſt ; All which, being either coneluſi- 
ons of natural! Reaſon, or drawne and derived 
from the ſame, doc not onely ſerve as directions 
and Principles ofthe Law, but are likewiſe as Po. 
firions and Axiomes to be obſerved e 
all mans life and converſation , having their ori- 
vinall from thoſe Arts that are nece(ſary and bc- 
hoovfull for maintenance of humane ſociety. 


FP Grounds borrowed out Ws aged Leaks 

rit of all concerning t ick ; 
trom thence the learned of our Lawecs have rocei. 
ved many principles,as wel out of that part which 
concerneth the Invention of Arguments,85 Of that 
which teacheth the diſpelipg, framing, and the 
jadgement ofthe ſame. 


From the firſt part theſe may ſerve for example. 
ldem non poteſt eſſe agens or patiens. | 


O mme ma jus conmtinet 11 ſe ſunm minus. 
Mag ts d:gnum tr ahit ad [e minges dignam. 
in pr aſent14 mejor ss ceſſa7 minus. | 
ns per plura quod fiers peieſt per paucior a: 
: Tarps off pars que Crum 1050 308 CONVENT, 
With many other ſuch like, &c, 


From 


ON IF 8 + VY 
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From the Judiciall parts of Logiche, theſe 


and divers others, 


2 hs ſoy mnay wee dfibutiv: 


Negative Or po, if 11,gH.7.23, 4: 


Pra comtradic : poſs camera. 


This likewiſe is derived. y Folge 
whil implicat. F 
Out eſa log, _ 
divers others,” aro ded 
NEEY 
' g 4 " Com, 307. a: 
Com.72.6, 
Com, 268. «; 
Com. 294. 4. 
With many other of 3.£.4. 10. 4. 
| X3 Ou 


and yas me 


2.R,3,7.8/ 


{on 144- 4. 

14. H.8.6.4. 
Com. $01.4, 
13H.8.16 4 
14 H.8.16.4 
14. H,$.8. 4. 
Com. 160. : 

Com, 370. 


{on 48.5, 


Law. For ſith all Lawes are derived from the law 
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Grounds borrowed out of Morall 
Philoſophie; 


Rom whence, as from a Fountaine, all Laws, 
doe flow , we doc'obſerve theſe few following 
for an example; as, 
2ui ſemtit commodun , ſentire debet & one. 
V — bor non fit injuria, 
Sit utere two, ut alienum non led as. 
Fram & delus nemin! \parrocinaruy. 
Agentes & conſentrentes pari pana plettumtar. 
Summun Jus ſumma 11n18r14. 
Vix ulle lex fieri poteſt que emmibus commods ſit : 


ad 'ſs majori parti proſpiciat tiles eſt. 


AM vero nen delinabit Isflar.” 
2ugod tibi fieri nonwys, alteri ne feeers, With 
many more luch like. 


/ Grounds borrowed out of the 
Civill Lavv. | 


Vt of the Civill Lawes there are alſo very 
many Axiomes and Rules," which'i#re like. 
wiſe borrowed and uſually frequented in our 


of Nature, and doe concur and agree in the p! 

ciples of Nature'and Reaſon : And {ith the Civill 
Lawes, being the Lawes of the Empire, dre be. 
wray the great wiſedome whereby the Romanc 


eſtarc, in the time it moſt flouriſhed, was gover- 
ned: 


_ ———— —_—_ ——— 


FSO823t R 
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ed : Sith likewiſe the Law of this Land hath al- 

wayes followed beſt and moſt —_ Reaſon 

(which is alfo a type ot humane wildome) it doth 

enſue of , that great conformity muſt be 

berweene them. Which conformity may be mide 

apparant _— by theſe (among ſome thouſand 

Axioms and Concluſions ofRealon) following, 
Du; fact con(cntire Vvidetar. Com. 355.6 
V igilamibus & non dormientibus Inra ſubveninnt. 5H. 4.232, 
nod initio non valet, tratiu temporis non conya- 

leſett, 

Fn duo Iure in-uno concurrunt, equum oft ar (i Com.168 a: 

eſſet 11 duobs. 
In equali jure, melior eft conditio poſſidentis, Com.'196.b, 
Optima Legum Interpres eſt Conſuetuds. Com. 236, 
Fruſlra Legs auxilmmpetet, quimm Legens peccat. 
Ignorantia faiti excuſat. 14. Harm; b. 


Modus Legem dat donations. Cons; 35 146. 
Non eſt rags gun fallat. Come, 162.6, 
Modus & conventio vincunt Legem, 1.H.3.336. 
Wuhothers in manner imfinite, written and 

pabliſhed, inthe Latine rongue. 


Inthe French alſo many other grounds there 
are inour Law, tobe found agreeable in ſenſe and 


meaning to ſuch as are frequent-and uſuall in the 


ks I Civilt Lawes, and thete publiſhedin- the Latine Z. verms 4; 
our © rongue,, whereof alſo theſe following may ſerve rempw : f. 
law IM for example. EOS 
rin- i Nu prendra benefit de ſon tort demeſae. ; DRE 
vill Y Nev ex dols ſuo proprio relevetur ant auxiliiy capicr 2 i fides 


Homo ne ſeradouble charge pro une meſme duetie. © 7.,, Reg. 
Bona fide non patitur idem ab codembis exigh. uri. 
AnxYy 


E327 


{16s) 
Anxy mult anForities & woiet que hum ad 4 
faire u# fait ,cuxy mult auttoritits of woles ad ceſty a 
qui le fart eff fait a ceo deſſolver. 1, Het, 7.16.4. 
L.nibil:F. de / 29s m_ conſent anew quam codem 
Regul. 17. mode wnum quedgue diſſolvere quo conflatam eft. 
13-H.8.164 Ze Common wealth ſtr prefer devant private_ 
en fine. wealth. 
Vrilitas publica privatorum commods ante-fertnds. 
L.1 fin. cap tol. 
Com, 260.6, Jem choſe at3 adreſpet al comencement. 
Hal: caſe. Orige rerum attendenda. 
Cons. 259.6: Invagination de mente de (aire tort, fans leafs fat, 
Hal eaſe. neſt puniſhable in noſtre Ley. 
Com, 160. b. Aﬀeltm ner punitur mſi ſequatur effetius. Pratens 
Thregw.caſe. [ib,3.c.4. 
Intent direct dome plus toft quam parole. 
Proferentss 1ntentio of volunts , magis agua ver- 
borum locatio ws 51 Prat lob.3.cap.3. 
b. want divers choſes ſont fart « un meſime influm 
YE bd [ab rep pen fl Teton ano — 
per & enſuer, que aptmeent' doc 
_ - Ling in Ns [entem aad. anhcon de. 
No V bis in | = i reperirur plures affus ſmrceſiree 
os. 2 celebr aros, __ fingitor rite attus 'pratefiiſſe 
qu: redd:s valianm, gre Everard T opic 
Iurs —_— I. 
Non attento ordine verborum, tals 07 Ms pefenite 
quali debet eſſe. 
Wirth many others to like ſe, - 04s lace did 
permit,or cauſe did require to ſame : 
Yea many times when as no C—_ or Rule is 
exprel. 


b, 


> - 


CLE _ 6th Td 
Yr ow CR OS % s s 


(161) 


expreſſed inour Law, bur that we may onely col- 
le& Caſes concurrent upon ſome Conformity of 
Reaſon : We ſhall findinthe Civill Lawes a pro- 
poſition or rule which ſhall moſt aptly and moſ 
-” exprefle the ſame Reaſon in ſuch ſhortneſle 
of ſpeech, as nothing ſhall ſeeme more ſufficient 
inthat reſpe&. And unto the which Propoſitions 
ſuchasareor may be framed by ns in the French, 
cannot in excellency be worthily compared. 


Grounds borrowed ont of the Canon Law, 


As touching the Cagon Law. Foraſmuch as the 
ſtudics both of the ſame and of the Civill Law, 
are in ſort conjoyned by the profeſſors of both, 
what may be ſaid ofthe one, in this reſpe&, may 
be verified of the other : Which as well by veiw 
of the title De Regulis Inris in Sexto Decretaliums, as 
alſo in divers other titles of the ſame Law, eſpe- 
cially in ſuch as are moſt uſuall for matters of de- 
bare in this Realme, as are thoſe of Excommuni-.. - 
cation, Mariage, Divorce, Legacies, Tythes, and 
ſuch like,will at large appeare. 


Grounds derived from Y ſe,Cuftome, and Converſation 


of Men. 


Finally,many Grounds and Rules ofthe Lawes 
of this Realme are derived from Common uſe, 
Cuſtome, and Converſation among men, Col- 
leced out of the generall diſpoſition,nature, and 


condition of humane kinde : VVhich Grounds 
| Y arc 
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are of two natures; The one obſerved ont of hu. 
mane ations, the other our ot uſuall and ordina- 
ric ſpeech, 

Principia externa proprie Vocamus ea que in Com 
muni hominum vita verſantur > ab experiemibus” 
& prudentibus animadvertuntur, Toh. H opper : ds 
Turis arte. 

Haec non tam «x ipſa hominis natura quam forts 
advenium, debentq, non ex mente hominis aut animo, 
ſedex Communibus vite moribus longo uſu & trafta- 
trone colligh, Ibidem. Hec ſunt igitur illa que dico 
externa Principia,que ex communibus vite uſibus & 
moribus diligenter in hiſtoria obſervatis decerpuntur, 
quey, non tam orniue deſcribi, & Literis mandari , 
quam (ang tratFatione colligi, cr per manns trad: 


poſſunt. Ibidem. 


Otthe firſt ſortaretheſe, and ſuch like fol- 
lowing. 

as . Heigeme c/t FCS deftre prochein 4 ſoy meſme. 

Manxel. 6, 7 1mclination de touts homes eſt de faire ou parler 


AY choſes pour leur gaine, (7 nient = leur perae : Et dt 
Cons. 261, &. cenxque violent gabber de gabber pur advantage. 


Halt caſe. Eſt le propertie de natire depreſerver luy meſme. 


8.H.6-19.6. Guant home eff partie, il ne peet eſſe Indze ind'f_ 
Per Alartin, ferent a luy meſme. : , 


With many other of like qualitie, which the 
intendment of the Law deriveth and colle&erh 
out of the uſuall condition, nature, and qualitic 
ot thingsupon the probabilitic and likelihood of 
occarrences often or for the moſt part hapning 


and falling our, 


Axiomes 


oo 


-- 
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Axiomes or Propoſitions of the ſecond ſort, are Proverbiall 
drawne from the phraſe of ſpeech, and deduced Grounds. 
from the ordinary mazner of Conference by talk Proverviums 
among men moſt uſuall in all places, As are the ?*/z0 mer- 
common and ordinarie Proverbs and proverbial 4 "am pro: 
Aﬀertions, and fuch like; the which, as well b row, 2s me 
reaſon of their ordinary and often uſe in talke; as ,,,,, —_ ; 
allo tor their probabilicic and likelihood of truth Commune 
have been ſometime uſed as Axiomes, Prigciplcs, omninne ver- 
and Grounds of the Law ; and are to bee found %m.Prover- 
confirmed with many Cales,having becne uſed as *# vero cita- 
reaſons in the ſame : Whereoftheſe few enſuing "42/7 5ue 
may ſerve for example. TY 


traditu 
Da tua dum tua ſunt ; poſt mortem, twne ta non x, run eſte 


wt. S 'd "= 
4 Qui ambulat in tenebris,neſcit quo vadit. [nav 
Neceſiit as non habet Legem. Sim. Shars 
CA's good never the whit as never the better. dus Lexicos 
Let him that is cold blow the coal. Inr1s. 


One to beat the buſh, and another to take the birds, <9: 380.4. 

With many other ſuch like ſpeeches,which al- pres Fr 
though they are of ſmall moment, being every , % Elie, , 
where ordinarie; yetuevertheleſle for the perſpi- ;;5., 
cuity and plainneſs,they have hererofore,at ſome 1,4.8.23 « 
times, in Law arguments beene uſed,and fitly ap- 
plyed in debate of Caſes (although not ad proban- 
dum,yet ad illuſtrandum) and fo likewiſe may at a- 
ny time hereafter, upon like occaſion offered, 
withour blame be frequented. 

Although theſe generall Peſitions, Maximes & 
Rules propoſed,and ſuch like, cannot be properly 
reduced(as aforeſaid)under any one peculiar yn 
2 
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ofthe Law,extantin any Abridgement, Table, or 
directoric; yet nevertheleſſe may they bebroughr 
under generall titles or common places, to bee 
ra of purpoſe, as hereafter in place more 
convenient ſhall be declared. 


== CAndthus much therefore of generall Grounds or 
MAXIM. | 
Maxines Now followerth to ſpcake of ſuch asareto bee 


appliable reduced under one particular title, tratate, or 

onelyto one pitrer of the Law, ſerving to no other uſe , bur 

cle. onely doe concerne the ſaid ſpeciall matter, and 
cannot bee transferred thence, neither may pro- 
perly ſerve any other then their native place,unto 
the which they are wholly and alonely to bee re- 
ferred : As far example, 


Vnder Grants thele. 


T.F.t.Fizs Quandoaliquts quid concedit,es id etiam concedere 
Grants. wviderur , ſine que res conceſſaeſſe nonpoteſt. 
36. Af-Þ-3- Grant ſera priſe plus fort vers le Graumtour fc. 


Vnder Contracts theſe and ſuch like. 


Ex nudo patlo non oritur attio, Com, 5.4, Com, 
 _302.4.Com.305.4. Com.321.4. 

17.64.4.114%, Contract ne poit eſtre, ſi ne ſoit que cheſeun partie 

ſort agree. : 

Vander Prerogative,theſe and ſuch others. 

Nullum temps vecurrit Regh, Com, 243.4.261.4, 
321,4, 

Le 
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Le Ro, 1 auxy un Prerogative en le forme de brefs Vide 18,Ed. 
gort per luy, different de ceaux que common perſon 3:36. 
ad, 


OA 


Vnder Deeds theſe. 


'Finnt aliquando Donationes in ſcriptis, ſicat in go (i 
cha tas ad perpetuar memoriam,propter brevems homi- ; 6 #., 2 6. 
num —_ ut facilins probart poſſit Donat1o. 14.H.8.22.6 

Choſes incident que per lour meſme ne poient eftre_ Brudnel. 
rant ſans fait, uncore ils paſſeront oue le principal a Vid.Lit.183 
qui ſont incident ſans fair. Withdivers other in e. 24 H+ 7437: 
ery title of the Law of like effect. b. 

Theſe ſpeciall Grounds are ofdivers forts: for ,, _ .. 
ſme concerne the very nature and effence of the kinds "on 
title : ſome the conſequents and incidents annex» Grounds 
ed hereunto. Thoſe which doe concerne the n& which doe 
wre ofthe thing, doc flow from ſome of the cau- conceme 
es thereof, as the Marcriall,;the Formall, the Efh- onecicle.. 
cent,or the Finall. Some from the generall no- 
tion; others from the ſpecial difference;and ſome 
doe proceed from the effet. Thoſe which doe 
proceed of the conſequents, concerne either the 
Incidents inherent and inſeparable, or the ad- 
unds,and ſuch like. 

Which grounds ſo drawne,if they be orderly 
iſpoſed with al their ſubdiviſions,and particular 
lules,and the ſame furniſhed with apt caſes, will 
take a perfe& and exa®t treatiſe of ſuch matrer 
5 concerneth that title,reſembling thoſe treatiſes 
Ompiled, by Littleton, Parkins, Stanford, ofthe 
eas of the Crowne,and others of like forme. 

| Y 3 Bur 
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CArbitrement. 
But in this place not intending to cotubine a. 

ny ſuch Grounds as do concerne one title or mat- ll | 
rer, Or thereof to endeavour todrawatypeota. Fl 1 
ny perfect treatiſe,it ſhall be ſuſhcienc ar this pre. i « 
lent, for example onely, to expreſle that which WF ; 
1s here meant, by rhe diſpoling of ſome tew if & 
Grounds of the title of Arburrement, according Wl g 
to the obſervation above mentioned, that therc- | 6 
by might bee conceived, how ſach like Grounds 
concerning one title or matter doe flow from the 
cauſes and conſequenrs of that title , whereunto 
they are applied; and that a coherency of them i te 
might be both found and orderly framed for the WF L 
more certaine obtaining of knowledge in obſer. I be 
vang this,or rhe like courſe to this hereafter fol. W mi 
lowing. tra 

of 

acc 


53 = 


Firſt although we find not an Arbitrement to 
be defined in any report of our Lawes, yet never- 
theleſſe Raſtaf in the ſmall treatiſe of the Termes I 4e 
of the Law,thereof yeeldeth this deſcription, the 

Arbitremet, CArbitrement eſt un award , determination, uu tay 
quid? judgement ,quel plew (ieurs font al requeſt de d:ux po fue 
ties al meins, pur, & ſur aſcwun dett, treſpas, on ant vv 
controver ſie eweperenter les dits parties. But more © 
artificially it may be deſcribed out of the Civil! Yan 
Law thus : | 1 

CArbitrium eſt Arbitri ſententia ſroe Tudicium 1n-Y den 
ter comrovertemes; private couſenſu, non autem pub- 
lica imterveniemte authoritate, datum. 


Our of the bookes of Reports of the Lawes ir 
| t 
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this Land this full deſcription may be drawne. 

An Award isa judgement 8. E.4.1, 8. E4. 4. 
10.4, 21.E4.4. 39.4. given by ſuch perſon orper- 
ſons as are cleed by the parties unto the contro- 
verſic, 9.Ed.q.43.b.Fairfax. 16.E4.4.9.4.for the 
ending and pacitying the ſaid controverſic, 8.E4. 
4.10.4 19.Hen.6.37.b. Askewe. according tothe 
comprimiſe and ſubmiſſion. g.Edw. 4.1.4. and a- 
grecable to reaſon and good conſcience. 19.Her. 
6.37.4, 


ds Touching the Erymology or notation of che TheFrymo- 
he Wl names thereof,irt ſeemetrh ro be called an Arbitre- logie. 
tro WW ment,becauſe the Iudges eleed therein,may de- L 
m WW termine the controverſie, not according to the 
he © Law, bur Ex boniviri Arbitrio, Orelſeperhaps 2 
er- © becauſe the parties to the controverſic have ſub- 
ol- WF micted themſelves to the Indgement of the Arbi-. 
trators,not by compulkiry mcanes, and coertion 
10 ofthe Law, but Ex /:bero Arbritrio ſuo, ofhis own 
167- W accord. It iscalled an Award of the French word 3 
nes I} 4g4r9er,which ſignifies ro decide or judge. lt is in 4 
the Saxon or old Engliſh ſometime called a Love- 
, 6 4a, for the quict and tranquility that ſhould en- 
pa-Y ue rhereof,and for the ending of the cauſe which 
wi 5 wrought thereby. | | | 
nore fl The Marteriall cauſe whereabour it is conver. The Mate- 
1vill Yant,is the controverſie, which riall cauſe. 
1, Firſt,may be cither action, ſuit, quarrell, or- 
m in-Q demand, and the 
; pub- 2 Second that, concerning dutie or demand, 
titzer perſonall,reall or mixt, orevery ofthem. 
es o!} The Formall cauſe is, the forme and manner of 
thi | the 


The formal! 


cauſe. 


cau'e. 


The finall 
cauſe. 
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the Award, or the yeelding up of their judge: 
ment,according to reaſon, intent and good mea. 


ning. 
The efficiec + The Immediate efficient cauſe, is the Arbitra. 


toror Arbitrators. 

The Mediate efficient cauſe, is the comprimiſe 
or ſubmiſſion, and the parties at variance, being 
alſo parties to the ſubmiſſion. Wherefore for the 
more brevitic we will diſcourle of every of theſe 
laſt recited, when we ſhall diſcover the power of 
the Arbitrator. 


The finall cauſe, is both to appeaſe 
I, Firſt, the debate and variance fo riſen be- 


tweene the parties, and compromitted; and alſo 


co reduce | 
2, Secondly,that which was before uncertain, 


vnNtO a certaintie. 

So that by theſe you ſee, that thoſe five thing 
which are found to be incident to every Award, 
VIA » 

I Firſt, matter de comtrover ſie. 
2 Submiſſion, 
3 Parties al -45 on 


4 Arbitrators 

5 Render ſur del Indgement, ſpoken of in 4 E157, 
Dyer 217. 4. are here reduced into a methodical 
conſideration of the cauſes of every Award, ſee- 
ng indeed, they and no other are the very-cauſcs 
of the ſame. 

The genws or generall notion of the former de. 
ſcription,is,that it isa Iudgement. 


Differentis, The ſpeciall difference whereby it is — 


I” 


aH a = 


< 
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ſhed from other Indgements,and expreſſed in the 
faid deſcription, is, that it is given by Iudges c- 
leed by the parties, and not by coerrion of rhe 
Law. 

The effe& is, when it concerneth any payment The effcQ. 
of money, to alter, change, and make the contro- = 
verſie tranſire in rem judicatam, and thereupon to 
giveaQion for the ſumme awarded. 

If it doe determine any collaterall or other 3 
matter than payment of money to bee made or 
done, then it is not compulſary to conſiraine the 
partiesto performe it ; but every of them is re— 
ftored to his former ation, Except the compra- 
miſe or ſubmiſſion be by deed ; and fo therein ir 
reteth wholly upon that ſecurity by bond, cove- 
nant, ſtatute, or r izance, by the which the 
parties compromutred themſelves. 

The AdjunR, is the performance thereof and The Ad- 
the manner how, which whether the Award bee iun0t- 
performed or not, it maketh ing to the na- 
ture and ſubſtance of the Award it ſelfe. But ne- . 
verthelefſe ſuch performance of the Award is a re- 
quiſite conſequent annexed tothe conſideration 
of the nature ofan Award. 

Theſe, the generall cauſes of an Award, thus 
conſidered; next followeth the confideration of 
the grounds that flow from of them. 

From the Materiall cauſe which is the contro- Maceriall 
verſie, theſe Grounds or Rules are deduced. cauſe. 

Ia Reall Watters, que concerne franke tenement, Reall Mac- 
Arbitrement ne lie, be title, ne danecte. 14. Hen. 4. ors 


19,4, 
Z In 
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In matters of Realty,which concerne frecholq, 
an Arbirremenr doth neither give title,nor binde 


the right. 
Reall Ati 1» Reall AtTions, un Arbitrement neſt plee, 
ons. In cMixt Aftions, Arbitrement nfl ples': * Si non 


Mixt ACi- que le Comprimiſe ſoit per fait./ x9. Hen. 37-6. 
: Newton, 


Perſonalt In Perſonal Attions ſar perſonal terts, Arbitrement 
Attionss eff plee, coment que le ſubmifen ne ſort per fait. 14H. 


4-24. b. Rawiſh gar 
Reall Chat- 1# comroverſie corernent le propertie de Reall chat. 
eels tels, wn Arbitrement transfer propertie de ceo accor- 
—— ard. 21.H.7.294. 
Perſonall Chattels perſonall, Arbitrement transfer pro. 


Charrells. _ 


Pcrſonall In Perſonall dutie grounde ſur ſpecialtie, Arbitrement 
dutie, neſt availeable.z.H.q.rb. 8.H.y.3.6. 

Matters de JU» Comtroverſie grounde ſur maiter de Record, Ar. 
Record, bitrement ne ſera regard. 6.H.4.6.4. 8. Hen,5.5.6. 


4H.6.17. 
Duciein cer"  Arh1irement doet ofte de dutie nient certaine). 6. 
taine, Hen.4.6.4. 2 Hens. Fitzh, 25, 4 Hen.6. 17h. 10 
Hen,7.4.4 


Controverſi e de dett ſolement, neport eſte mi ea 
Avbitrement. 45.E.7.16.4, 2H. Fh#7h, Arbitre- 
went 224. 8.H.5:3.6. 4/H.6.19.b, 16H 9ique; " 
Det, In Cotrat# de dett one" after choſtmiſt en row: 
primiſe Arbitrement ſerd bone. 2. H. REM ebare- 
| ment 23. '4.H 6.19, to.H.9 44. 
Dett. Dert ſur Contr aft ſaws ſpreialtfe pi % reſolation dt 
#ſcuns aun cw) Aro la rbuvemens.” 45. BY3. 
16.4, 6.H.4.6.4, 4.H,6.18.4. 


Theſe 


= 
. 


: 4 


- Y 
; * Theſewithdivers other doe 
as'we hive ſaid, from ea ory” 7 roman 
troverſic. | 
| There reſteth now to ſpeake of fuchas do pro» Formall 
cet from the Formal! Cauſe. Cauſe, 
Every Award, as touching the forme thereof, 
ought to have theſe foure qualities. 
r. Firſt, char irbe nor athing impoſſible to be 
performed by the parties. 
2.5 ly, that it doe not ordaine matter 
uolawfullto be done. 
3. Thirdly, that the ſame Award agree with 
reaſon and good meaning. 


ng | 
4+ Fourthly,thar ir be ſenſible, full,and perfect 
inunderftanding, 


LAs touching the firſt. 


1. Arbitrement ne doet efte de choſe ou matter impoſ- lmpollible, 
ſible.8.E.4.1.6b. Moyle. os —_ Y mmomden. £4 
E.4.1.4, Neele. 9.H.7.16.b.Keble. 

2. Arbitrement ne doit efte de choſe encounter ley. Encounter 
19.Edw.4.1.4.Neele. 21. £d.4.b.Bride. 9. Hen.7. = 
16.4.b.Keble. . 

3. Arbitrement ne doet eftre unreaſonable,q6.F .z. Vorcaſont: 
16.4. 43.E.3.17b.2.H.5.2.4. 17.E.4.5h.9.H.7 ble. 
10.b.Keble. 46.E.3.17b. 21.E.4. 40.4. 10H. 4. 

Fit7h. Arbitrement. 
is Ground laſt remembred, being generall, 
" containeth therein many ſpeciall Rules under it; 


e whereof ſome doe follow. 
"5 Arbitrememt doet efte tiel que les parties poiens per- 
[cle Z 2 former 
| | FR. Lf 2. - 
Pym >, 34.11 In; 


Satisfation 
ſan offi 


Aſſiſtance 
des anters. 


Tudiciall 
AR. 


Satisfaftion, 


Redclueric 
der biems, 


Redeliueric 


derbiens, 


Potedel 
c 


france des aw 
rers. 


ww 


former ſans Je afiiſtance de aſcunes auters qutux ils ne 
potent 


ceo faire + performer.” .Edw 4.2.4. 
Illingwerth. 17.Edw.4.15 6. 18.Edw.4.23 4.Cateſ- 
by. 19.E.4.1 +. Brian. 91 
Mes ſi les parties ont mean per le ley @ compeller 
tiels eftrangers. a teo performer, le _Agard eft aſſerts 
bone. 17.E.4.5.b. | | | 
CArbitrement que le party faire un judicial CAG7 


eft bone, coment que il ne poiet ceo performe ſans aſdi- 
ſtance del Conrt.19.H.6.38.4. Paſt.Nonſuite.19.E.4 


Ib, Brian. fine. 12.E.4.8.4. Retraxit. 22.E.4+38.4. 
Retraxit. 5 H.yq.22. 4b. Diſcon.cyc. 

Chaſcun Arbutrement 4, ne import ſatisfattion del 
tort que eft miſe in comprinmiſe, neſt bone. 43.E.3.28, 
b. Finchd.q6.E.3.17.6. 2.H.5.2.4. 45.E.3.16.4, 
19.4.6.38.4. Paſt. 22. H.6.39.4. Port. 30. Hen.6. 
Fittherbert Arbitrement .27.9.E.4.44.4.Chock.g.H, 
7.16.b. 12.H.7.15.4. 

This Ground is alſo generall: Vherefore it 
ſhall be expedient to divide it by the particular 
circumſtances of caſes unto more efpeciall propo. 
ſirions, together with their ſeverall exceptions to 
be ſer downe in manner following. - _ 

Arbitrement intiel maner, que pur ceo que un aes 
parties ad les chattels del axter, que il eux redelivera, 
ceo neſt ſatsfaHion. 45.E.3.16. 4. Kirton. 2. Hen.5, 
2.4, 12.0.7.15.4. 

Mes i ſur le delivery des biens , ceſty a que ſont 
deliver poet aver aſcun benefit, per tiel delivery in ſa- 
tisfattion del tort donque eft le Arbitrement bone.2.H. 
$42.4, 14.H.4.144.12.H.7.15.4. 


Arbitrement que un partie avera un partie del choſe 
cm. 
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comprimiſe, & ſur que le comroverſie fait, && Pater 
partie eft void. 45. E.3. 16.6. ” Hen.4. Fitch, 
Arbi I9. 

Arbitrement que le partie payera part de ſa dett, ft Part det 
void. 45.E.3.16.4. - Choſe. 

Arbitrement ſur matter de dett, fils agard que les Plmqueil 
parties endebt era plus que it doit in recompence dovx. 
del dit dett ceo of void, 9.H.7.16.b.Keble. 

Arbitrement que cefty que eft ſuppoſe daver fait Gager de Ley 
treſÞas, faira de ceo ſon Ley, &f ſur ceo ſera diſcharge, 
weſt ſatufattion al amter, & pur ceoneſt bone. 46. Ed. 

176. 

hammer que in ſatfattion del tort que les par. Entermari- 
ties entermariont, ceo neſt bone agard, car neſt ſatisf ac- age 
tion. 9.E.4.44.D4.Chock. 

Arbitrement que un des parties que eft in arrerages Accompters 
in accompt accompiera al amer, ceo neſt ſatisfattion. 
30.H.6. Fit\h. Arbitrement 27. 

Arbitrement que les parties fera att atiel jour, & Jowr paſſe. 
devant que le agard eft perfett, le jour eſt paſſe tiel 4- 
gard neſt bone. 8.E.4.11.4. 8.E.4-22.4. 

Arbitrement que refer le feaſance del choſe ou auter Non in Re- | 
watter atiel choſe 4, neſt in Rerum natura;tiel arbitre. rum Nature, 


ment eſt void. 21.E.4.40. 4. 9. E4.4.44.4. 39. H. 
6.10.4. 


Having thus ſhewed the Circumſtances of cer. 
taine Arbitrements,which have beene taken to be 
_ reaſon, ſounding to no ſatisfattion, and 
therefore voyd: Now refteth to be ſhewed cer- 
taine circumſtances, in Arbitrements agreeable þ eaſonable; 
unto reaſon,and imparting ſatisfation,and there- | 
fore deemed good. . 
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Equall. CArbitrement daet efte equal in reſpef? d anb;. 
' denxparties, & luncome Vater ſera lie act8,7 Hs, 
41.4.Strange. 19.H.6.38.4.Newton. 20.H,6.19.4, 

Newton. 39.H.6.12.4.Moyle. 

Enter aſceuns Lou divers d'une parties & d'anter eux ſubmit al 

deg Parties, agard, & le Arbitrement eſt, que | une de Unne partie 

payera 4 un auter de | auter partie tant, ſans rien parler 

des auters ;, ceo oft bone agard, pur ceo que poet efte 

que le —_ naveront canſe daver aſcun choſe. 22.E, 
.25.Þ. 

Dui, b Arbitrement pur ceo que les torts fait per les parties 
cheſcun al anter ſont equal que ils ſcront quit cheſcun 
vers lauter,ceo eft bone agard. 19.H,7.37.b.Newton, 
26.4.6.19.4. Newton. 21.H.6.Fitz Arbit.9. 

'Onite, Arbitrement que une des parties ſera quit vers lau- 
ter, > que ceſty auter payera ou faira tant pur ceo que 

ſon treſþas fut le greinder, eſt boy agard. 19.H.6. 4.4, 
20.H.6.19.4.Newton. 

Petie Recons Arbitrement que I'une done al auter quart de wine, 

pence. ow tiel petit recompence pur ſatusfattion del tort, eff 

bone agard, 43.E.3.33-4. 45.E.3.19.b Belknap.g.E 

4-44. 4. Nedham, 

$i le Arbitrement ſoit, que un des parties payers 
wu greinder ſum in value que le tort eft que 11 ad fait, un 

— core le agardeft bone, & ceo giſt in diſcretion des CA. 
bitrators, 8,E,4,2 1,Chock. 

Releaſe, CArbitrement, que cheſcun releaſe al auter, eſt bone, 
9,E,4,44,h,D anby. oo 

Releaſe, CArbitrement gue Func releaſe tout ſon droit inticl 
terre, eſt bone ſatisfattion : $i ceſly a 4, le releaſe ſer 

fait ſoit in poſſeſſion del terre,&c. Et ceo appiert per le 
agard, 9,F,4,44,0.21,E,4,40,6. 

Ar- 
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Arbitrement 4, I une partie done al auter tiel choſes Dover eto | 
eoment 4, le partie nadtiel choſe uncore eſt le agardbone, gueunny 
& il doit provide ceo, 19, E, 4, 1,4, Neele, 9, Henr: 

7, 16,4. 

Arbitrement bone in part, & woid in part, 19, E, Boneinpart 
4, 1,4. 

Arbitrators poient ordaine att defle fait in lour Security 
agard pur le melieur ſecuritie del performance de ceo, del Agerd. 
come obligation, 8, H,6,18, b, Newton. 19,H,4.,1,4, 

Chock, 

Cheſcune Arbitrement doet eſte plaine & certaine en Certaine? 
ſence, 8, E,4,11,4, Pigot. 

Arbitrement eſt choſe entier, 18,E,4,2 3,4, Brian, Enticr, 

Thus much touching the Matter and Forme of 
Arbitrements and the Axiomes, Grounds and 
Rules deduced from the ſame : Wherein we have 
not expreſſed cvery Rule that might be found in 
the books,or colle Red rhence, trending hereunto : 

Neither are thoſe Axiomes or Propoſitions here 
put downe, furniſhed with all thoſe caſes that 
mightbe thereunto _—_—_ : For, not intending 
toexpreſle the type of any treatiſe of rhis title, 
but onely a methodicall Abſtrat or Direory 

that which is tiere exemplified in part may be ſuf- 
ficient to expreſſe our meaning before declared. 


Bur to proceed.” - © © | 
The Efficient Cauſes, and the Rules drawne Efficient 
from the ſame come next to confideration. Cauſe. 


- Thefir# whereof is the Arbitrator : Of whom , , _ 

the Aurhour of the Inſtitutions" of the Canon ,. rc 

Law gil&h this-deerifrion : CArbirr? dicuntwr celorrms, 

proprie, qui (nullam poteſtatem habentes ex Lege<->) "ca 
» con- 


Ordinance, 


Authoritie: 
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conſenſuw Litigantium in Indices elignntur : in quos 
compromittitur, ut corum ſententia ſietur. 

Our of the bookes of the Common law, a de. 
ſcription ofan Arbitrator may be thus colleQed, 
V ne Arbitratour eft Tndge private, e les par. 
ties. 9. Edw. 4.43.6. Fairefax. 16. Edw. 4.9.4. 
Feneux. 19. Hen. 6. 37.6. Askew. pur appeaſer le; 
debates enter eux. 8. Edw. 4.10.4, Billinge. Et de 
arbitrate & adjudge ſelonque lour bone iment. 19.4. 
6.37.4.Paſton. | : 
;Sithence in the Award it ſelfc, the Law requi- 
reth ſuch qualities, there hath not becne made 
many nor ſcarce any queſtion, who may be an Ar- 
bitrator , and who not : Neither (conſidering 
what hath beene ſaid touching the forme of an A- 
ward) ſhould it be greatly neceſſary. Therefore 


Gncechings inthe Arbitrator theſe 
1. Firſt his Ordinance, fromwhomir is. 


2. His Authority, what it is. 

3. His Duty, wherein it conſiſteth. 

Touching his Ordinance, hee is ordained by 
theſe two things : 

I. Firſt, by the cleRion of the parties, 20, H, 
6.41.4. 

2. By his owne undertaking of the charge. 8. 
E.4-10.4.3:Uinge. 

Touching kus Authority, what it is. -.,. 

I. Firſt it is derived from the ſubmiſſion, and 
extendeth no further. | 

' 2. Thereby hee is a Iudge betweene the par- 

ries. 
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3, And therefore he cannot transferre his av. 
thority over to any other. 

Touching his Duty,it conſiſteth in theſe three, Duty. 

I, Firſt to heare the griefe of the partie. = 

2, To judge according to equirie. 

3, Tonotfetheir Award. 

Firſt therefore concerning the election of the x1,gig, + 
Arbitrators by the parties to the Controvcrhie the Arbirra- 
( which ought likewiſe co bee parties to the Sub. tour, 
miſhon)there is firſt of all ro be confidered,what 
perſons may by the Law ſubmit themſelves to an Luexxper- 
award made by others,and what perſons cannot. /o»: poient 

And therefore, enx ſubunit-. 

$1 Fane des parties ſubmit luy « une Arbitrement _  qqeres. 
dune parte, et Depute del auter parte in noſme del dit Iu 
auter party + Arbitrement ſur ceo fait per enter eux 
ſemble bon. 4.Eliz,.217. 4. 60. 

Le Baron poet luy m_ ſubmit al agard pur Iny Bamwy 
et ſa feme pur chattels des queux il ad le ape 1n feme, 
drart, &t per reaſon de ſa fem, &t ceo Liera lafeme.2 1. 

Hen.7.29 6. 

Si enfant ſubmit luy al une agard, il ſera lye de ceo gypan, 
performer cy bien come home de plein age. 13. Hen.4. 
12:4, lo Hen. 6.14.4. 

Si divers d'ane parte ont fait tort 4 un anter 7 cefbs o 4ſemny des 
aqui letort eſt fait, et un de les auters ſubm ex al parties, 
agard, deceſt agard fait les auters mient parties al ſub- 
wiſſion averen advantage in extingu;ſhment del tort . 
7.Hen.4.31.6.20.H.6.12.4.20.H.6.41 4. - 

$1 drvers del une parte ſubmit tux meſmes al agard loyur os ſe- 
de certaine perſons, & divers del awter parte 5 Les veral., 
LATbitratonrs ont power de faire agarde pur matters 

A 4 enigr 
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enter tux joyniment, & iſfint pur matter enter tux ſe. 


veralment,2. Rich.3.18 b. vide 21.Hen.7. 29.6, 


Com.Dalton.:89 6. 

eAſcunerdes Si divers del une parte of de auter ſubmit eux al 4. 

parties. gard del une, que fait agard perenter aſcunes d'une 
party, & aſcunes del auter party & nemy perenter enx 
touts, & ne parlerien en ſon agard acs auters, uncore 
tiel agard eft bone,22.Edw.4.25. 6. 

Thus much touching the partics that doe ſub. 

mit themſelves unto an Award, and which make 

vendertaking 22 Cletion ofrhe Arbitratours, Now followeth 

the award, That ſomewhat be alſo ſaid as rouching the under. 
taking of the charge of the ſaid Award. 

Del parcel. $1 le Arbritr atour proteſt, que il nevoile meddle 
ave tout ceo que eft commit a lny,ou comteyne en le ſub. 
miſſron,on il ait agard tantum del parcel,le agard eſt 
bone,19.Hen.6.6.b.39. Hen.6.11t.b.Priſot, cont. 4. 
Eliz.2197.60.7.8.El17.243.0.52. 

Pareet, Mes ſi le ſubmiſſion ſoit per fait conditionalment 
que te dit agard ſoit deliver devan tiel jour: une Arbi. 
trement de parcel neſt bone,q_E1J.217.60.9.8. EK, 
2436.52. | ky." 

Parcel. Mes uncore, file _— ſoit que 11s eſtoieront al 
þ des Arbitratours | 


e tout le choſe _— ou 
art pur aſcun parcel de ceo: dongue le Arbitrement 


eſt b arcel,29.Hen.6.11 6. 

4 And has md hack beene ſaid of the taking 

upon them of the charge of the Arbitrement. 
Now reſteth itlikewiſe to ſpeake of the Au- 

thoritic of the Arbitrators-themſfelves': which 

is, as before is declared, grounded upon the ſuub- 
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The ſubmiſſion or comprimiſe therfore out of 
the Civill Law,is thus defined; 

Compromi(ſum eſt ſimultanea illa partium promiſſio, Compmenite 
qua ie ofa Jus bonus irs arbitros ſham on px ad 
remittunt controver ſiam. 

Submiſſions are in ewo manners,cicher by wri. 
ting, or by word. 

Thoſe that are by writing, are cither by obli- 
gation,or by covenant, 

Which obligation is either of Record,asa re. 
cognizance,or by deed bertweene the parries. 

And this ſubmiſſion by writing, or by word,is 
Either abſolute,or condirtionall,ſo that the award 
be delivered by a certaine day,or ſuch like. 

Wherefore in as much as the authority of the 
Arbitrator is deduced from the ſubmiſſion, it fol. 
loweth that, 

Le Arbitrement que eſt fait de choſe nient containe Nient cons 
in ie ſenanifien. cf woide, 5.Hen.6.40.b.19. Hen. 6. taine in ſub- 
39 b.Fort.9.Ed.4.44.4.Chock. 19. E.4.1.4. Neele, naſſion. 
7.8.EliF.242.6.52. 

Mes ſi le , gay gr eſt de choſe perſonal,les Arbi- Nizewt con 
trators poient agard, que un des parties fera att que eſt taine in le 
de choſe real in ſatisfattion der perſonal tort, g. Ed.q. ſubmiſſion. 

A Brian. 

$1 le ſubmiſſion ſoit de choſe real, les _Arbitratours Real, 
poient agard [atiofattion deſte fait de chaſe perſonal,g. 

E. 4.44.4. Brian. | 

Si les arbitratonrs agard, que un des parties fera Eftranger; 
att al eftranger,come feofment ,ou tiels ſembles, tel ar- 
bitrement ; void, 22.Hen.6.464. 17. E4.4.23,4. 
Catesby,t9,E4d.,4.1.b.Brian.yHen.,7.22.6, 

Aa 2 $3 


Incident, 


Indge. 


(180) 

Ss le ſubmiſſion ſoit d'une choſe, le Arbitrement poit 
eſſe fait de choſe incident a ceo. 8 Hen. 6.18.h, 19.Ed, 
41.4, Chock ver.g.Hen,7.15 4.16.4. 

Vpon this authority given to the Arbitrators 
by the ſubmiſſon,to deale in manner as aforeſaid, 
in things tonching the ſame ſubmiſſion, 

It enſueth alſo ſecondarily,that 

Le Arbitrator eſt un Indge perenter les parties, 19, 
Hen.6.37.b.Aſcongh, 9.Ed.q.q3.6.Fairf.16.Ed.q. 
9.4.Tency.Com.Fogaſta.6 a. 

Wherefore likewiſe it enſucth that the Arbi- 
tratorbeing a Iudge cannot transferre that his Iu- 
diciall authority to any other. 

And therfore, 

$i le _Arbitrement ſoit, que les parties eftoiera al 
arbitrement d'un eftranger,ceo neft bone agard,q7.Ed. 
3.21.4,.Cont.8.Ed.q.1o,11.4. 

Mes fi Veſtranger ad fait un (_Arbitrement devant 
perenter les dits parties, le Agard pur eftoier a tiel 
CArbitrement deleſtranger eſt bone, 39 Hen. 6,10.4. 

II.4, 

Mes fi le Arbitrement ſoit que les parties per formera 
le Agard d'une auter devant fait perenter meſmes les 
partres, low in werity neſt aſcun tel agard : nncore ceſt 
CArbitrement eſt bone prima facie tauque ſoit monſtre 
gue neſt tiel agard,29 Hen.6.12.4.Priſet. 

CAMes wneore {i le Arbutrement ſoit, que une af li. 
mit per le Agard ſera fait per le adviſe & counſeit 
d'une ater perſon, tiel Agardeſt bone, 8. Ed. 4.11.4. 

I4.Ed.gq.1. 4.Chock . 

Ates ſi le Agard ſoit, que le atk ſera fait per le Ad. 
wiſe del Arbitratour meſme apres lt Agard rendu 

un 
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fur tel Agard neſt bone, 19. E4.4.1.4, Check, 

Si les parties eux ſubmit al 4gard de certaine 
ſons, & ils ne potent agree dongue al ordinance d'un 
anter come wmpier: fi les Arbitratours font Agard de 
parcel, le umpier ne fera agard del auter parcel rem- 
nent,39.Hen.6.10 4b. ; 

Mes fi le ſubmiſſion ſoit tiel que le umpicy fera A- 
card del tout ou parte, donque = faire Agard de; 
oft parte, oveſque que les Arbitrators navont med- 
ale, 39.Hen.6. 11.5. Priſot. 


Now as touching the duty of the Arbitratours, Dy. 


Firſt 

Les duties des parties eft a vener devant les Arbi.. 
tratours & monſtre lour grieves. 

1 Etle Arbitratour doit eux oir. 

2 Et ſolonque ceo adjudge, ou auterment il neſt bo. 
xe Tudge, 8. Ed.4.10.4. Billenge. 

Thoſe which affe& the Method of Ram (that 
is,to begin with the efficient eauſe, as here, with 
Arbitratour) rather then that which is uſually 
proſecuted by the Interpretors of Ariſtetle(name. 
ly,to begin firſt with the matter and forme,which 
we hitheruato have endeavoured to follow)may 
here adde to, the ſecond part of the duty of an 
Arbitrator(thar is,to that which hath beenc here 
fid of this Iudiciall Authority and Iudgement) 
as much as hath beene before, firft of all, ſhewed 
by us, touching the Materiall and Formall cauſes, 
and the Grounds and Rules incident thereupon. 

But nevertheleſſe, to proceed with our inten- 
ded etiterpriſe;touching the third part ofthe du- 
tie of an Arbitrator, _ publiſhing or noti- 
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fying of his Award, It is to be conſidered that the 
publiſhing or notifying of an Award is cither 
provided tor and ordained by the ſubmiſſion ir 
ſelfe; or elſe it is left and permitted to the diſcre- 
tion of the Arbitrator, 

Ifit be provided for,by the ſubmiſſion; for the 
molt part 1t is in this manner,that cither the ſame 
Award made,be notifhed to the parties, or ſome 
of them, & that,cither by a certaine day or time, 
or elſe without limitation of any time, 

As concerning therefore the ff of the A. 
ward,there isto be noted; that where ſuch provi- 
ſion is made of notification by the ſubmiſſion, 
that then, 

Arbitrement neſt Arbitrement devant que i ſoit 
pronounce,8.Ed.q.21.b.Chock. | 

Lon per le ſubmiſſion ft ordaine ou provide cond;- 
cionalment , que le agard ſoit deliver, ceoneſt aſcun ar. 
bitrement in ley devant que il ſoit deliver in fait,8.Ed, 
4-11 Telverton.8,E4.4.21.4.Chock. vide 1. Hen.7, 
5.4.37.Hen.8.Browne, Conditions,46. 

Mes ſile ſubmiſſion ſoit que le agard ſera deliyere_ 
al parties,Cc. deyant un jour hoc petentibus, mes nul 
certaine jour limit quand doit eſte deliver, les parties 
doient prender notice del agard a lour perill,8.Edw.4. 
Ib. 21,05. 

Si divers d'un partie & divers de amter party ſub- 
mit eu al _Arbitrement de un auter, proviſe, que it 

ſoit deliver al parties, ou 4a un deeux + ne beſoign al 
Arbitrator a deliver ceo a ambideux del un partie on 
« 142 de chacuns partie ; mes ſuffift ſi ſoit deliver al aſ- 
8 as Ants parties,4.5.E15.218h.5. | 
| ky 
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$: le ſubmiſſion ſoit que le Arbitrement ſera deliver Delivery. 

devant tiel jour, il poet cy bien eſte deliver per parol 

come per fait : ſi non g, le ſubmiſſion ſoit g, il ſera per 

fait,q.5.Eliz.218b.5. 

S1le ſubmiſſion ſoit 4, le Arbitrement ſera deliver County & 
ceo poet eſte fait tw un County, & deliver in autcr liew del 
County, Hen.7.7.4. delryerys 

St le ſubmiſſion ſoit per fait, & letemps pas in 9, le Temps. 
Arbitrement det eſte fait, les parties ne poient Provege 
le temps ouſter pur faire le agard ſans novel ſubmiſcion 
atel emtent,q9.Ed.z.9.4. 

Mes ſi le ſubmiſs10n ſoit ſans fait, les parties poient Temps. 
provoge le temps q, fut done pur faire le agard, 49.F4. 
, 3-9 FIG ager, 22, 
Si les Arbitrators font lour agard perenter les par- TP" 
ties un jour, ils ne poient faire auter agard perenter 
les parties un anter jour, coment 4, letemps don per le 
ſubmiſſion ne ſoit expire,22 Hen,6.52.4. vide 33 M, 
p 6.28.6, 
Arbitrement ne poet efte fait parte 4 un temps, & 1 mp. 
F parte al auter,coment 4, ſoit deins letemps del ſw (0- 
\M,39.H.6.12.4.Danby,8.Ed.q.tob. Fairfax, 19. 

7 Ed.q.1.6.Chock, vide ;.Hen.4.1.6. ; 
5 Mes les Arbitrators poreme Common enter eux Tp". 
ve meſmes 0 agree ſur un choſe wn jour ,& de auter choſe 
4- auter Jour, ZE in le fine faire une entire agard de tout : 

4 Et ceo eft bone, 47. Edw.3.21.4, 39. Hen.6.12.4. 
; Danby. 

il $1 CArbitratours agard un choſe de une parte, & Temps: 
devant 4, ils poient agree de lour agard del remnant, le 
ul ene ne per le ſubmiſſion expire; tout lour agard eſt. 

,39-Hen.6.12,4.Priſot.. 


Bur. 


Normuce. 


Notice, 


Notice. 


Notice. 


Conntermad, 


But ifthere be by the ſubmiſſion no order taken 
for the Delivery or Publication of the Award , 

Then 

Inhoneſty & Conſcience le Arbitratour eft tenus de 

faire notice al parties de geo. wide 8. Edw. 4. 19.4, 
Billinge, vide 8.Edw.4.2.4 b. Markham. 

Mes in rigore Inris Varbitrement meſme eff in. 
tend choſe Notorious, 8. Ed.q.1.b.Chock. 8.Eaw.4q. 
21.6, Chock, 

Et pur ceo. 

Parties al CArbitrement ſont tenus de prender no. 
tice del agard a lour peril, 8.Edw. 4.18. 21.18.Edw, 
4.18.4.1.Hen.7.5.4. 

Coment que les Parties ne ſont daver Notice done « 
enx de L' arbitrement, wncore ſi les Arbitratours agard 
que un des parties fera act que depend ſur auter primes 
deſtre fait del enter partie,gde ceo il aver netice, 8 Edw, 
4.21.6.20.Edw.4.8 4. Swulliard. 

Hitherto hath e ſaid of ſuch matters where 
the Arbitrators have executed their Authoritie 
without control of the parties : Bur .if, before a. 
ny Award made, their __ ſhall be law. 
fully countermanded , Then doth there remaine 
inthis place to be conſidered, 

1, Whether ſuck Countermands be permit. 
ted by the Law. | 

2, Andin what Caſes nor. 

2, And alſo inwhat manger the ſame isto be 
done. 

Wherefore 

$1 le ſubmiſſion ſoit ſans fait , cheſcun des partits 

poit Countermand & diſcharge les Arbitratours, 
49.Eaw. 


VG TUE 
49. Ed. 3. vide Fittherbert Arbitrement 22. 27. 
__ 30.4. 28.Hen.6.6.b.5.Edw.4.34.8.Edw.q. 
10.6, 

Mes dong, -of -— 2 avient doner Notice al Arbi- Connmtermad. 
tratowrs del dit diſcharge, S.Edw.4.10.b. Markham, 
$.Edw.4.12.4.Lakyn. 

Mes ft divers d'un part & diverſe d'auter part Countermad, 
enx ſubmit al Arbitrewent ſans fart un del une parte 
me poet diſcharge le Arbitratour ſans les auters ſon 
Compagnons de meſme le partie,28 Hen.6.b. 

Mes ſi le ſubmiſſion ſort per fait un des parties ne_ Cruntermid. 
port Countrenaund les CArbitratours, 49. Eaw. 7, 

Fizh, Arbitrement 22. wient inle liver a large. 5. 
Edw.4.3.4.8.Ed.q. 11.b.Pigott. = 

The laſt cauſe of the foure before remembred "5 
being the Finall Cauſe (that is)the end and (co gn 
wherefore men doe ſubmit theraſelves unto t 
Arbitrementand Award ofany perſon,conſiſteth 
upon two things, 

1 Chacun Arbitrement eff o eg final determing- Final deter> 
tion & de appeaſer le flrifes, debates && variances en- nan, 
ter les parties. 19 Hen.6.37.b.Newton,8.Edw.4.10, 

s. Lakyn.8.Edw.4.12.b.Yelverton. 

2 ChacnnArbitrement eft a reducer choſe incer.. A reducer 
taine 4 wne certainty, nemy « reducer un certainty in gots | 
auter certainty, 6.Hen.q.6.4. Hankford.4 Hen.6.17, INN 
b Weſton. to. Hen.7.4.4. * 

Thus much hath beene ſayd as. touching the 
Cauſes, 

Now as concerning the Genus or Ggperall 
Notion:In the fermer definition of an Arbitre- 
ment, It is to be conſidered, That 

B 6 Cheſcan 


Indgement. 


Intent del 
Arbitrator, 


Intent. 


Inment, 
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Cheſcun Arbitrement eft un Indgement, $.Ed.q.1. 
b, Fairefax. 8.Edw.q. 10.4. Tency. 21.E4.4. 39.4. 
V avaſenr. 

Becauſe the ſpecial! difference uſed inthe ſayd 
former definitionof an Award, was this, That it 
was given by Indges eleted by the parties, and 
not by compulſary Inriſdiction of the Courr, 
thereof enſueth, That 

Il eft diverſitie ou home eſt Indge per anthoritie_ 
del ley, &r per EleHion del partie meſme : Car Tudge 
de Record ne doner Indgement vers les parties,fi non 4, 
ils ſont appells devant eux per proceſſe del ley : Mes 
autrement eft dun Arbirratogg 9, «ſt Inage per enter les 
parties,$.E4.4.2.4.Illingſworth. 

Of this alſo caſuerh,that whereas every Tudge- 
ment of Record ſhall be executed literally,accor- 
ding to the warrant ifſting ont of the Record, 
upon and for the executing ofthe ſaid Indgment; 
Yet neverthelefle. 

C _—_ Arbitrement doit efte expound & intend 
accordant al intent des Arbitratours,C nemy Literal- 
ment.17.Edw.q.3.Brian. 21.Edw.4.39.4.b. vide 
19.Hen. 6.36.b. Markham, 

Mes ſi Fintent des Arbitrat onrs ne eftoit ove laley: 
dong, les parties ceo performers accordant eux pa- 
rolls im tiel ſence que agree ovele ley. 21.Edw.4.39. 0. 
Farrefax. 

The Cauſes of an Arbitrement being thus de- 
_ there followeth next the conſideration 
of the@ffe As thereof, 

The Effe&ts of an Arbitrement are theſe which 
doe enlue. 

Pe 
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Per Arbitrement le Comtroverſie thanſt in row Yr inftion tn 
Indicatam.49 .Edv.3.3.4. Hanmer. 20.Feu.6.4 1.4. rom judbieata, 
Paſton. 9.Edw.4.51.4.Danby. 5,Hen.11.b Hufſty. 
Com.Fogoſſa, 6.4. 

Et pur ceo 

Low le party port atlion pur le tort a luy fait, of 1967 de mint 
bone Plea que il ewx ſubmit al Arbitrement de tiels, OPY 
qi agard que il pajera tant Fe, mes le jour de pay- © 9b 
ment deceo neſt uncore venus, 6.Hen.7.11 b.Huſſey. 
9.Edw.4.51.4.Chock.20.Hen.6.12 4.Newton. 20. 
Hen.6.40.4.6.Paflon. 28.Hen.6.12. 5.Ed.4.7.4. Jowr de pays 

Mes ſi le jour de payment ſoit paſſe, il doit monflre ment, 
que il tender les deniers al jour, & = teſt uncore 
PI 6-2 5.6. Martin, 16.E 4-8.6,P1g07, Vucore prijſe 

a, | 

CArbitrement per que les Arbitratours agard, que Done attion- 

u# des parties pdjera money, done attion. 5.Edw. 4. 
7.4. Check. 16.Edw.4.9.4.Pigot. 17. Edw.4. 2.6. 
Townſend. 17.Edw.4q. 8 .4. Piget, Fit{h. Natura 
breviaw121.g.6. Hen. 7.11. þ Huſſey. 9.E.4.51. 

Danby. 

Et þs les parties ne per forme L arbitrement, le parte 
eſt reftore on No attion, 49. Ed. .3.4. p x tr 

Mes wneore eft a ſon Eletton de aver Briefe de debt pifpare of 
ſur le agard, ou le primer Attion, 49. E4.3.34. 33. primer attite 
Hen.6.2.b. 

Mes i le payment ſoit fait, le primer tort eft tout ou- Determine. 
ferment determine per le agard, 4.Hen.6.1.4. 8 Hey. 
6.254.21.Hen.7.28 b. 

Ex que enſwit aux). | 

St les Arbitratours agardamt, que wn des parties Double 
p4jera tant des deniers,Et OE enx eff of (197 44 Abtine 

F | 2 amer 


 —_— © ' 
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anter pur eftoier al agard le party avers ation ſur le_ 
agard, & auxy ſur le fait ſi agard ne ſoit performe. 
21.E.4.41.6. 33.Hen.6.2 b. : 

$1 le ſubmiſſion ſoit par paroll,c+ Arbitrement ſoit 
que nu des parties fairont wn collateral a8 auter 4 pay- 
ment des deniers,ceo ne done attion,Cy fine ſort execute 
in fait et ſatfie, le Arbitrement nad aſcun effet# , Et 
tel Arbitrement ne determine le primer tort, 19.Hew. 
6.38.4. Newton. 20.Hen.6.19 .4.Markham, 5.Edw. 
4+7.4.Chock, Com.Fogoff. 11.4. 

FVneore fi le ſubmiſſion ſort per obligation, ſi un Cot. 
lateral at ſoit agard defte fait, (i ceo ne ſort performe, 
le obligation ſera forfeit ,g.Ed. 4.44 4. 

Thus much touching the effects ofan Award. 

A Conſequent thereof is, the Performance , 
wherein we are to conſider, That 


Performance. Les parties doiemt faire tout ceo que in enx eſt « ces 


Aſſiftance. 


Fate. 


Parte. 


Temps. 


,21.Ed.qg.z9.b.Fairefax. 

$+ per le Arbitrement ſoit agard que nn att ſera fait 
le quel home poit performer, in deux manners lun vey 
per luy meſme, et per | auter voy il doit aver Vaide_ 
d'un auter perſon : le party doit ceo performer per tel 
meane , que il ſolement poit faire ſans aid de Fawter, 
21.Ed.4.40.b.Huſſcy. 

Arbirrement ne doit eſte fait in part, et in part 
wemy,6. Hen.7.10.b. 

Mes coment que Arbitrement ne poet efte fait per les 
Arbitr atours,part 4 une temps, ot part a auter temps : 
WROTE CeO port efte —_ part 4 71 TOmPpI OF parie 
al auter,$.Ed.q.10.b.Fairefax. 

Les parties averant reaſouable remps aenx allowe 


pur be performer d'un agard, {6 nul temps ſort limitt, 
20, 
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20.Edw.4.3.h.21.Ed.4.41.4 hc. | 

Sile aft que les Arbitratours agard que Fun party Primer 4G, 
performera, ne poit efte per forme devant auter AH 
primes fait per Famtey partie, fi ceſt partie ne fait le 
primer att, Fauter eft excuſe,s .Edw. 4.7.4. 

Arbitrement que Fun partie pajera mony, & Fauter po 
fera Releas; ceo ſera fait aunmeſme temps, (i ne ſoit remps, 
obligation de performer le AHrvard. 21. H. 7.28.6, 

Kmnightly, of Reede. | 

Mes = Obligation 4 performer le agard, dong, Chacun per» 
chacun doit performe ſon parte de ſoubs le peril de, forme ſon 
L'0bligation,2 1.Hen.7.28 b. Reede. Prece 

$1 Obligation fon fait pur efteier al Arbitrement Uoiae award 
coment 4, le _Arburement ſoit void in Ley, uncore ceo Quere, 
doit efte per forme aut erment le Obligation ſera for feit 
22.Hen.6.46.b.Port,per Car. 

Mes ſt ation ſoit port ſur tel void Agard, le Attion Void agard. 
we ſera maintaine,22 Hen.6.46.b.Port. 

S1 le matter contenus 1n lc agard, & le matter con- Averment. 
ten: in le ſwbmiſfton de que les _Arbitratours doient 
agarder, differs in parolls, ou in circumſtance, les par- 
ties al Arbutrement ne ſeront receive in ſute ſur ces de 
avererrer que tout eft une,7.8.Eliz.242 b.52. 
Thus much hath been ſpoken concerning Arbi. 
erements,their Cauſes, Effe&s,and Conſequents. 

There reſteth to accompliſh our intended me- 
thode, that wee adde ſomewhat touching thar 
wherewithan Arbitrement is comparcd, marched 
and reſembled inthe Booke Caſes. 

Wherefore know you thar, 

Chacun Accord reſemble un Arbitrement . Parias 

V ncore chacnn Accord doit efte ſatisfie ou Recon « Differentia: 

F- 


b 3 pence; 
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pence, et Accord pe done Attion, lou del auter parte 
Arbitrement pur que les parties ſont adjudge de patty 
denier s,done attion, or ne beſoigne defte plede, execute 
come devant ad apparns, 6.Hen.7.11.b. 5,E4.4.7.4, 
17.Ed.4.2.b.17.E4.4.8.4.Com.6.4.Fogoſſa. 

And thus farre forth for example ſake,have we 
ſet out theſe Grounds & Rules of Arbitrements: 
Whereunto ifthere were added, in their duc 
places,the reſidue of the Rules & grounds which 
may bee colleed our of the bookes of the Law 
concerning the ſame, and furniſhing both theſe 
and them with as many Caſes as might be apply- 
ed thereunto; the ſame Caſes being pur ar large 
under every of their Rules,to demonttrate that in 
particular, which the Rule includerh in general, 
the enterpriſe would prove (as I think)ſome ſhew 
of a Treatiſe,concerning this Title. 

Which being n5 hard thing ro accompliſh, 
thereby would appeare that it were neither un- 
poſſible neither unprofitable, nor altogether un. 
pleaſant, ro reduce every title of the Law parti- 
cularly to a Methode, and (o conſequently, the 
whole body.thereof intoa perfe&t ſhape, which 
now ſcemerh wholly withdurt Conformirie, and 
altogether diſmembred. 

Wherefore now, as touching the Materiall 


Cauſe ofRules and Grounds,thus much faid,may 
ſufhce, | 


Formall 


£@A = wD_ a———_ .Ju . 


all 
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Formall Cauſes and Grounds of the Law. 


7= diviſions of grounds of the law, as tonch. 
ingand concerning the ftorme,are intwo forts 
tobeconſidered. r, Firſt, the Coherence of the 
words and the Matter. 2, Secondly, the manner 
of the Manifeftationrhereof. 

For the Coherence of the matter and words, 
there are tohe regarded theſe ewo qualities. 

1. Firlt, Verity, and 

2. Secondly, Amplitude or Generality. 

Verity of Propoſitions or Grounds confiſterth 
of ewo (forts: Forthey import either a neceſſary 
or knowne truth which cannoe be impugned: Or 
Contingent Veritic or Probability, which may 
ſometimes notwithſtanding their ſhew of truth, 
be impeached of faiſhood,and fo be ſubje&t unto 
matiy EXCeprions, 

The former of theſe are called Primarie Con- 


* Clulions of Reaſon, And the latter Secondarie 


Principles, 

1, Thoſe of thefirſt ſort are ſuch'generall af- 
ſertions of the Law, as arc imprinted in the mind 
ofevery Man, and diſcerned by the light of very 
Nature it (clfe : which, as moſt certaime and nn- 
doubted, nced noconfirmation or fortification, 
bnt of themſelvesare moſt ſufficiently known to 
be true and not impugnable : which the Philoſo- 
phers doe call, Primg ox per ſerognita;, Communes 
animi Conceptiones & Notitie, familiar to the con- 
ceit of every perſon. 

Notes 
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Notes Colle&ted rouching the Veritic of 


Principles.. 


Ariſe tib.1, pins, Alia ſunt neceſſaria, Alia in rebus 
Dem.cap.25 comtingent ibus cernuntur. CA xioma verun, «ft, 
T.43+ quando prouwnciat vi Res eſt. 


Peter Ram 
FA 2.4ial.c 3 . 


AL xioma verum et, aut 027 

Peter Ram Neceflarium A xi0ma,quande ſemper verum eff , 
6hiders. nec falſum eſſe poteſt. Y nde Ariſtoteles, Vera quidem 
ay ab - A | perſpicua £4,9ua non ab alys ſed a ſeipſys fidew 


De primisPrincipijs. 


| 5,90 nihil alind ſunt quam Propoſitiones im. 
mediate. = 

Arift.lbai, Ego propria ©) 

CGE. que, a ſim Neva. 

T.24. 


generis Principia appello, 

atione probari non poſſunt : 
( Nam, qua vis & ſignificatio, tw 
Principiorum, tum corum fue ex Principys efficiun- 
tur, imelligendums oft) Quod very ipſa fiut Principia, 
citra demonſtr ationvem ponitur, Reliqua autew De- 
monſtr at rone concludunt uy . 

Arif ib.1, Prima & principia pro codem ſums. Eft autem 

dew,02.T 5 Principinns rationis Propeſitio, qua th id tm. 
mediate dicitar, quoniam null oft alis prior per quans 
1þſ« confirmari poſire. 


Primaria 


BY = & 


itt, 


, ' ng 


(193) 

Primayia principia dicuntur unter ſalia quedan In- 10.Coraſ.de 
is pronunciata, que omnibus bominibus ita ſunt im. Aiejurs. 
preſſe naturaliter & infixa, ut, velut (g4nb114t a & 6b, cape24+ 
notiſſama, non alia egeant D emonſtratione, aut certe le- 
v4 aliqua probatione Confirmentur. 

V nde et Congmounces animi Conceptiones et Notitie Sides. 
appellantur quod ſuapte vi cy perſpicua fit & evidens 

rum Principiorum veritas of Natara, quaſy ſine alt- 

qua Dubitatione & Comradittione velutt ab omnibus 
Conceſſa,in diſputatione ſumantur, 

Ot which fort for Example are ſome of them 
before mentioned, and here againe to be remem- 
bred in thisbehalfe,in manner following. 

Volenti non fit injuria. 

Omme majus continet in ſe minus. 

Qui ſentit Commodum ſentire debet &f 0nws. 

Fram o& dolus nemint patroecinantur. 

With infinite other in univerſall manner pro- 
poſed,and with not a few in ſpeciall ſer forth, As 
in Grants,as afore hath beene declared. 

L2uands aliquis quid concedit, & idetiam concedit 


(ine quo res conceſſa eſſe non poteſt. 
In Teflaments. 
Teſtamentum eſt morte confirmatum. Com.Grieſtr, 
In Rents. 250, 
Chacun Rent eft i([nant hors deterre. 


With exceeding many other of like nature to 
be found in every title or tratate of the Law. 
The manifeſt truth and great Reaſon of which 
ſaid Grounds is evident to every perſon of any 
ludgement, and need no proofe tor demonſtrati- 
onand eſtablifhing of them, 

| Cc 3, Sccondary _ 
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2 Secondary Principles, are certaine Axiomes? 
Rules,and Grounds of the Law, which arenor (© 
well knowge by the light of Nature, asby other 
meanes : and which although they need no great 
proofe to be confirmed; becauſe they comprehe4 

r probabilitic,yer many timesere they,at the 
hicft ſhew,not yeelded unto without due confide. 
ration : andare peculiarly knowne, for the moſt 
partyto ſuch onely as profeſſe the ſtady and ſpecu- 
lation of Lawes. 

Probabilia * Probable they are ſaid to be becauſe, althoug]: 
ſunt que p70- the manifeſt truth ofthem be unknown, yer never. 
bent, ant *- thelefſe they appeare to many, and eſpecially to 
ws, 4 of wn wiſe men,to be true. 

te /apientibus And ot this fort inthe Lawes of the Realimne 
arqueyr ve! thereareſo many found, that ſome men have at- 
emmibu vel firmed,that all the Law of the Realme is the Law 
plarimic vel Of Reaton: becauſe rhey are derived out of the 


—_ 


ys quorum penerall Cuſtomes, and Maximes, or Principles 
peitararf of the Law of Nature or Primary concluſions. 


&-prripet?s And for the knowledge of thefe Propoſitions 
19-8. Top, there is a greater difficu]ty;and therefore rhereir 


k.4.c.1, © dependeth much the manner and forme of Aryu 
Dor and ments 1n the Lawes of England. 
Scudeur, x. 


6 5.f.10.4, 


Notes 
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Notes collected touching the difference be- 


tweene Primaric and Secondarie Prin- 


ples, 


Rincipia immediata que in demoufirationtbus' ac- , a1. 
P cipinntur, in aus renera diſtribui poſſant . - p _— 


V num corum que quanquan demonſtr ari nou poſ- 


ſunt, non tamen ita aperia, per ſe manifeſts ſunt, ut 


neceſſe ſit ante cogmita eſſe et qui artem aliquam ehſcere 
velit, quas nos Poſitiones appellamws. ; 
Alters genere cont inemur ea, que ita ſunt per ſe per- 


ſþicua, ut nds poſiint non eſſe, omnibus mult o ante cog- 


nia, & perſpetta quam quicquam deceatur; qua Pro- 
nunciata dicuntur . 

To like effe& ſpeaketh A4riflotle in another 
place, Ea pro initio or propoſito _—_ ſunt. 

1 Pueim omnibus. 

2 Fel certe in plurinmu rebus ineſſe videmtar. 

The former fort Ariſtotle ſeemeth to call, as a- 
fore ſhewed, Pronuxciata,the other Propoſitiones. 

And although in the Law oftheRealme, they 
are indifferently called , without diftin@ion, 
Rules, Principles, Grounds, Maximes, Eruditions, 
and (uch like: yet the judgement of Maſews herce- 
in is worthy obſervation. 

Acowur ſons videtur non parum aberraviſſe 4 vero, Aut, Maſſ«- 
cum idem ſignificare voluerit Principe, Maxima, us bn. de ex+ 
& Regulas ; cum (Ariftottle auftore) icutnſque ſci- ercitio Inris 
entia principie ſunt quadan jropria, qu4 quad us. PrHOrum. 
ra fint now contingit demonſlari, & que per fi, & 
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u0n per alia fidem habent, quoniam nihil price ſupe- 
ridewe in xr eſt oo quod hn x ſite 
r1que poſiint . 

T alium autem Principiorum, nonnulla ſunt poſiti. 
ones, alia dignitates, fic ditte, ob id quod jure ills fi. 
des habenda ſit , cum ea mnuſquiſque audita ſtatim 
admittit : quale eft iftud :- Totum wnumquodlibes 
majus et 4 ſua parte. Ha rurſus appellantur 
Maxime, Propeſitiones, & Communes animi con- 
ceptiones ; quod multorum ſcilicet tmelletin facile_ 
percipiantur. Tales autews non ſunt Regula , que li 
cet ſint univerſalia Pracepta, indigent tamen proba: 
tione, & probaripoſſunt : Nec tamen audite admit- 
Iuntur. 

He ſeemeth to attribute the name of Princi- 
ples, Axiomes,and Maximes to the firſt ſort, and 
thenameof Rules to the ſecond. | 

Of the ſecondary Principles or Rules there are 
two kindes. Some deduced and drawne from 
the uſuall and ordinary diſpoſition of things (as 
hath been before declared) and by the obſervatis 
of humane nature diſperſed in the minds of men, 
colle&ed by —_—— : Whereot ſome 
are altogether upheld inthe Law upon common 
preſumption, and intendment : Others doe reſt 
upon diſcourſe of Reaſon deducted in Argument. 
Bur of the former,ſome are ſuch,as although they 
are but probable, and import no certaine truth, 
and therefore may notwithſtanding bee ſome- 
times untrue : yet nevertheleſſe for the great 
likelihood of them in humane ations, and the 
better ro frame aconformitie,through the _ 
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body ofthe Law, the ſaid Lawes _ noalle- 
gation to impugne them, or any ſpeech or aver- 
ment to _— their credit. 


The firſt ſort of Secondary Rules groun- 
ded upon entendment. 


(C5- there are alſo that depend upon en- 

rendment : But ofthe formerkinde, this is 

one,grounded upon naturall affeQion. | 
Laley newvoit PR_ que aſcun wvoit lede ſon heire, Com.Sha- 

ou awter que eſt prochein de ſon ſanck, mes que il voit rmgton & 

plus toft advance luy. Plidal. 
Which Ground, upon the preſumprion of na- 

turall affetion,is not ſuch, as that it ſoundeth al- 

waies truc; (for in divers perſons nature worketh 

diverſlyy Wherefore although this aſſertion ſhew 

how every man ſhould be afteted,notwithſtand- 

ing it is no proofe that all men are fo affected. 

And yet nevertkelefle this ſtrong entendment of 

Law, doth not permit any thing ro impeach the 

ſame; and will not ſuffer any bound by col. 

laterall warranty (the reaſon whereof floweth 

herehence) to traverſe ſuch affe&ion, although 

_— never ſo pregnagrt proofe to encounter 
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Notes touching the Definition, Diviſion, 


and neceſſary Conſequents of Seconda- 
ric Principles. 


Tohanres Co+ | V ris Pracepta ſecundaria ſunt certa quadam Axio. 
raſuns ae juris I mata & Definitiones ſe Regul e,qua nen 14m ndturd 
. cap. 26. ua civils al;qua ratione oF aut horit ate Aut coOmmu- 
a n mortalium uſu per hominum animes diff unduntuy. 
= etſ; plerumy, vera ſunt, nec valde egeant de. 
monſtratione; non amen its, priuſquam preſotus conſi- 
derentur ab illis cognoſcuntur qui woſtr a ſcientia dant 
operam. Yuapropter, levialiqua & veriſumili ratione, 
ut ys aſſentiantur, opus eſt. | 
Doftor and Secthe mannerand meancs how they are infer- 
Student /. 1, ted by diſcourſe our of the generall Cutiomes or 
c.5.fel.zo. Principles of Reaſon, and the example thereof u. 
ſed bythe Auchor of che Dialogues of the Doctor 
and Student. 
Prefumption or Entendment of Law,whereyp. 
og certaine of the ſecondary Rules are grounded 
(ashcfare is (hewed) are in two forts: for ſpecies 
fr aſumptionum fapet da * wha, qua legitinnm probette- 
bite regrdar ues refnears pate ft quam conmunen (ide. 
ms Hoyp. bit appellare : altera,quereprobari non potefh, qua CO 
} bn. fagds. ſpectalis refie fortaſſe dicetur. Certe magno Rep. 
ono conſtituuntur hujwſmod! pr eſumptiones : nec po- 
tſp fiors ut ſine — ulla certa jura, ant 
ulle certe leges deſcribantur. 
Ibidezs, Secondary Principles are grounded S_ _ 
Atcnd« 
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Entendment of Law,of which ſort ſome are ſuch 
as doe admit of noproote toencounter them,and 
reſt upon Entendment, bur yet admit proofe ro 
che contrary. Or diſcourſe of reaſon, 

So likewiſe the Law upon like common pre. 
ſumptionconceived of the acts and behaviour of 
men, intendeth this Principle, 

Nul home ſans cauſe voile faire att a prejudice Com. Manx» 
ſoy meſme. el.6.4, 

And hereupon the Law preſtmeth thar every 
aſſertionand allegation proceeding from any per. 
fon which ſoundeth ro his prejudice and hurr,is o 
undoubtedly rrue, as that there ſhall not be ſuffe- 
red any traversor deniall of the fame. Where- 
fore if ina Precipe quod reddar brovght of twenty 
acres of Land againſt one and he,before the Sta- 
rute of Conjanitive feoffatis, had pleaded TIoyme- 

with another of deed; or firhence the ſaid 
Searute, if he had pleaded loyntenancy by Fine 
with another; although rhe Plea be nrrerly falfe, ' 
yer (hall mt the demaundant have any anſwer or 
rravers thereunto; becauſe that when the deman- 
danr by his Writ hath admirted him Tenant of 
the whole, and hee faith tharhe was Toyrtenant 
with another; this other, if he be falſe, may ftop 
the Tenant by this Record; To'ſky the contrary of 
his afftemation,and thereby mey gaite the Moiry 
oftheland, again him- thar harh ſo pleaded: 
And therefore, for rhar, rhar trier xre nor wont 
to tel uneraths in diſadvernage of themſelves; and 
that the ſaying hereof if ir were not rrae, will 
1 grear]y be roche pregadice md Trore _— 
. afhrme 
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affirmed it,therenapon the Law preſumeth, thar it 
was true indeed; and will in no wiſe admit the 
rravers againſt the ſame;or give the demaundant 
ability ro —_ it; bur hereupon preſently,the 
Writ (hall abate,and no maintenance of the writ 
for the cauſe aforeſaid,ſhall be allowed. 

Inlike manner alſo unto matters of Record the 
entendment of law doth givean impeachable cre. 
dit; And hereofalſo this rule of Law is drawne. 

Matters de Record import in tux (per preſumption 

_ pa del ley, pur lenr hewneſſe cred, ht a 
$4 And therefore none ſhall bee permitred to ſay 
that the Kings Patent under the great Scale was 
made or delivered at any other time then thac 
wherein it beareth date; No more then a man 
may ſay, That a Recognizance or Statute Mar- 
chant or Staple,was acknowledged or any Vrit 
was purchaſed atany other time,rhen that where. 
in it beareth Date... For an averment that it was 
antedated,or that it was delivered or acknowled- 
ed after the date, is an averment tending to the 
iſcredit of thegreat Scale, or ofthe Tuſtice or 
Officer of Record which recorded the Recogni- 

wy the Statute gon: ;or luch like. 

nthe dealings and affaires of Men, one Man 
_— -4 va may affirme _— which another may deny. 
6b.1.cap.13, But ita Record once ſay the word, ao man ſhall 
be received to aver; ſpeake againſt it,or impugne 
the ſame. No though fuch Trad containe ma- 
nifelt and knowne falſhood , reading to the mil- 
chicteand overthrow of any perſon. R 
33uAf- 211 And therefore whereas certaine perſons _ 
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Outlawed inthe Kings bench,in the time of Shard 
Juſtice, and their goods forfeit, and their names 
likewiſe certified into the Exchequer with an ab- 
ſtra& of their goods, It hapned fo that the name 
of one (by miſpriſion of the Clerke) was, among 
the reſt certified likewiſe intorhe Exchequer, as 
outlawed, and that hee had goods to the value of 
ſixe pounds, whereas indeede the ſame man was 
notoutlawed. And thereupon a writ iſſued to the 
Sheriffe ofthat County, where the faid good 5s 
were ſuppoſed to be, to ſcize the ſame to the uſe 
of the King, who returned thata Nobleman had. 
ſeized the ſame goods ; And thereupon iſſued 
forth another Writ out of the Exchequer, to 
cauſchimto anſwer the ſame goods fo {eized by 
him,who upon the Returne of] the ſecond Vrir, 
alleaged, that the partic whoſe goods he had ſ(ci- 
zed,was not outlawed: And Greene , one ofthe 
luftices of the Kings bench came into the Exche- 
quer with the perion who was ſuppoſed out-law- 
ed and there teſtified that hee was not outlawed, 
but ſhewed, that that which was certified, was 
done =="; aa by the miſprifion of the Clerke: 
Where S&pwith returned him this anſwer, That 
alchough all the Iuftices would now record the 
nga on they could notbe permitted, nor 
any credit might be given therunto,when as there 
was a Record extant,and not Reverſcd,ceſtifying 
the ſame Qut-lawry : yea, the Law. ſo mightily 
upholdeth the incended Credit of a Record, that 
it preferreth the ſame before the, oathes of men, 
founding to Rocommracy. —_ inrcſp6& erect 
Wil: 
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willnot permit a verdit to bee received, which 
might impeach the ſame, 

And therefore whereas one brought a Writ of 
waſte, and aſſigned the walt in divers particular 
things,8& moreover ina Meſſuage & Tenemets in 
Vood-Charch, where among other waſts afſign- 
ed,the Plaintife (hewed, that the Defendant had 
doneand permitted waſte in the Hall of the ſayd 
Meſſuage, &c. The Defendant pleaded in this 
Action, that VVoodchurch was a Hamlet of A. 
and no Towne of it felfe. Which plea includeth 
a Confeſhon of the waſte to have beene done in 
ſuch manner as was declared, And upon this 
plea,the parties were at iſſue; with the which rhe 
lJurie were charged : And further it was given 
them in charge, thar if they found that Wood- 
church wasa Towne of it ſclfe, and no Hamlet of 
A : as the Plantife had ſuppofed, that then they 
ſhould afſigne damages feverally for every waſte 
commirred. The Iuric at lengrh found , that 
Woodchurch was a Hamlet oft felfe, andafle(- 
fed damages for certaine of rhe particular waſtes 
ſuppoſed feverally, as they ought. And astonch. 
mg rhe waſt ſuppoſed ro be done tn the faid Hall, 
they faid there wasno ſuch Mefiuage. The Indges 
rejected their verdit, becauſe it was comrary to 
that which wastmplyed by the Plea of the Defen. 
dant of Record : and fo inforceFthe Tury to give 
damages for a waſt: which (indeed)was nor done 
contrary to the Conſcience of rhe Turie', not- 
po reins fare ſome of them madeproreftari- 
on, thac info-doing they might bee perjured: 
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Which wholly was done onely to nphold the cre. 
ditof the Record;andthat the verdit (ofRecord) 
might not be contrary to that which was imply- 
ed by the Plca ofthe parties. 

Moreover, there is a Rule of Law wholly 
grounded upon Entendmenr, which 1s this, 

p Livery del fait ſera intendin le liew ou le date 
wit. 

The delivery ofa Deede ſhall bee intended to 
be where it beareth date. 

Which Rule the Law upholdeth for certaine 
truth, (alchough in very deed it may bee at ſome. 
times untrue) And therefore will not permit any 
proofe which may impeach the incended truth of 
the ſaid propoſit:zon. For confirmation whereof, 
a notable caſe cited in the 31. Her. 6.and by way 41.4.6. C3, 
of Argument alleadged in Fogaſſa his Caſe, may Fegaſſa, 7. 6. 
be produced, which was inthis manner. An Act- 
on of Debr was brought upon a Deed; The De- 
fendant denyed the fame; whereupon the parties 
wereatiſſue;and the witneſſes produced to prove 
the Deed wereexamined, where the Deed was 
delivered: who anſwered : Ar Yorke; which was 
in another County then where the ſaid Decde 
bare Date, And hereupon the Defendant demur. 
red: Andafterupon conſideration, Indgement 
was | im againſt the Plaintife in overthrow of 
the Action founded upon that Deed; which can- 
not be intended to be delivered elſc where then 
at the place where it beareth Date. 

Many Examples may bee further produced to 
like effe&,ro prove that divers Kules there are re- 
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ceived inthe Law which upon preſumption and 
common Entendment, to eſchew ſome notable 
miſchicfe or inconvenience, are ſo holden for 
Truth,that in no wiſe they ſhall bee incountred; 
although indeed ,as occaſion may fall out,they do 
containe manifeſt and apparent falſhood. But 
theſe already in that reſpe& alleadged may abun. 
dantly ſuffice for example. 
The ſecond Oflike nature alſo there are inthe Law other 
forrof 5e- kind of Rules or principles; which although, they 
= om doe concerne contingent matters; and therefo:e 
yo "> 4 mg may ſometimes be1mpeached, and found untrue; 
encendmene Yet doe they cary a kind of Credit alſo upon pre- 

ſumptionor Entendment of Law, although nor 

ſo vehement as the former. 

Wherefore although the Law doth receive 
them Prima facie, andat the firſt ſhew, as likely, 
and giverh credit untothe Aﬀertioncontained in 
them, yet nevertheleſſe doth it admit proofe ro 
the contrary,and ſo ſuffereth ſuch preſumption or 
Entendment,which upholdeth ſuch Rules,to bee 
impeached, and controlled by a contrarie tryall 
by pregnant proofe,and ſo doth permit any aver- 
ment to be made againſt rhe ſame. For Example : 

20.H.5.11.6 It isa Rule in Lawrthar a Verdict ſera intenda routs 
Coningrby. forts oray _y il eſt revers pur ceo g, il eſt 1ſſint trove 
per ſerement ae 12. homes. 

A verdi& ſhall be intended alwaies true, till ir 
be reverſed,for that it is ſo found by the oath of 
twelve men. 

5H.7,22.6, Andhereupon it is agreed for Law, That if a 
| Iudgment be given crroutoully the party grieved 
xv | thereby 
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thereby ſhall not onely have his writ of Error to 
redreſſc the ſame, bur alſo a ſuperſedes, to Coun- 
termand exceution thereupon. Burif ludgemenr 
be given upon a verdi@, although the ſame ver-+ 
dict beuntrue, and the partic grieved doe bring 
his writ of Attaint, Yet nevertheleſſe he ſhall not 
inthat caſe have a ſuperſedes to ſtay execution,for 
the intended truth, which the Law ſuppoſerh in 
the ſaid verdict. And yet the Law permitreth the 
falſhood in verdicts to be laid open, & puniſheth 
them with great ſeveritie, 3 3.Hen.s. 196. Brookes 
caſe,qEd.6.Com. 49. 

Ita Writ of Conſpiracie be bronght againſt one 20.2. 7.1 1. 
for that hee gave evidence before the Iuſtice of b.Coninsby. 
Peaceat their Seſſions, concerning the ſuſpition 
of a Felony ſuppoſed to bee done by the Plain- 
tife, upon which Evidence the Plaintife was 
indicted ofthe ſaid Felonic'; and after found 
Not guilty by a Iury oftwelve Men, Ir is no plea 
in this writ of Conſþiracie for the Defendant to 
fay, that the Plaintife was guilty of the Felony, 
for that were to encounter the verdict; which ſhal 
be entended true. 

And although the Law doegive Credit to all Com, Wror- 
verdicts, yet doth it not forecloſe the partie grie-/{9-193.%. 
ved thereby, bur permitterh him t impugne it, 
and'to impeachir of falſhood, if he can,by tus writ 
of Attaint. 

Alfothere is a Rule in the Law, That 

Feeſimple on auter eſtate certaine convay 4 un ſera 
tend de continuer in le perſon in 6, il eſt repoſe, towts 
foits durant meſme 1 eſtate. 
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An ecftate of inheritance or other eſtate cer. 


-raine conveyed to a man,ſhal be intended to con- 


tinue inthe perſon wherin it was repoſed alwaics 
guring the continuance of the ſaid eſtate. 

Although this for Law be Prima facie intended 
true; yet nevertheleſle thercunto this muſtbe ad- 
ded, viz. 

$1 ne ſoit monſire toment auterment ces ef diviſt. 
If it be not thewed otherwiſe how iris diviſed. 

By thus much ſaid, it is ſuthciently made mani- 
feſt,that ſome propoſitions, Rules and Grounds 
of the Law are intended truc , but yet proofe is 
allowed to encounter the ſame. 

So hitherto hath beene ſpoken ofthe Ferity of 
Propoſitions, whereot ſome ate indeed and nature 
manifeſt rrue, and grounded on neceſlary reaſon; 
and other ſome are true alſo, bur upon matter 
contingent. 

Contingent verity, was {aid to be of two kindes. 
Theone grounded on common Preſumprion and 
entendment of the Lawes , which likewiſe was 
ſubdivided into two branches. Some of them 
ſuchasdoe not admit any Contradicion to im- 
pugne them ; For the certaine ſuppoſed truth 
(though indeed not alwaics found in them, yer 
alwaics deemed by them) allowethno control! , 
| The other fort of Rules refting upon Entend- 
ment,are ſuch as are Prima facie ſuppoſed true, 
bur yet no otherwiſe ſuppoſed true then till the 
contrary be proved, and they impeached of falſe. 
hood : Ofboth which there hath becne ſhewed 
{ufficicat examples. 

| Now 
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Now | —— in order followeth the ſecond The ſecond 
rincipall part of Contingent Propeſitions Of grounds ipall 

_ x War of Nome, and difpofi- kind of cen- 
tion of things,colleted and drawne by diſcourſe oli Pro: 
of Reaſon, becauſe it cannot be equally evident ro P21919ns- 
every Mans capacity, And forasmuch as the faid 
diſcourſe and manner of reaſoning, through the 
weaknefle of mans — ,and difhcultic 
of the matrer,may faile and be ofrentimes decci- 
ved in fome circumſtances which may and daily 
doe occurre through the variety of particular 
matter,which againe (in Reaſon)tmay offer a con- 
trary reſolution. Therefore are thoſe Grounds 
not univerſally true, but ſubject ro many and ma- 
nifold exceptions : And yer neverthelefle rrue in 
all ſuch Caſes as are not comprehended under 
thoſe Reſtraints or Exceptions, Of which kinde we 
mentioned ſome in the beginning; as namely; 

1, Sublata Cauſatollitar Effefine, 
') hs 287 taces confentire videtay. 


3, nad initio non valet, tratts termporis non 
w—_— 


ec 


Ano Iurs in uno mornings 410um 
im durrſic. 

wo oedndn many orhet 0fthie Ike nature, 
| ron 4 eaten chemfelves, up men 
HY ofgreat Probability, yet etneverthelc 
" Fi morr earneſt conſideration kev 5 are cor 


» YI nor fofirmeas they ſeem, bur are ſtbje& to fome 
” I comtroulmem; androbe im Awith fandry 
1 inſtancesand exceptions, Ot ſnchlike the number 

15in manner infinite : at the leaſt many O_—_ 


12.H.8.2.6, © Neſt Loial pur aſcun de emer in le terre del auter 
ſans on licence. 
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in our Law,which arepubliſhed in the Frexch. 


It 1s not lawful to enter in another mans ground 
without Licenſe. 

Diſcent de Eſflate d inheritance m terr, toll le entry 

de ceſty 4, droit ad. 

The diſcenr of an eſtate of inheritance in lands 
taketh away his entry which hath right. 

Bur theſe few (hall ſuffice in this place for an 
example. 

Wherefore for as much as the minde of man is 
beautified withtwo faculties or powers in quality 
differear, though flowing from that which is in 
nature indivifible; whereof the one we now call 
for diſtinction ſake (Capacitie)and the other (D/- 


_ 
y the former of which we apprehend,as with 
the inward cye,the natural light and reſplenden- 
cie of many Primary Prepoſitions,and knowne No- 
tions; whole clearneſſe and evidence cauſeth eve. 
ry oneto yeeld thereto their conſent. 

And by the later we doe Colle&, Reaſon, Ar- 

e, and inferre of thoſe former Notionsand Re- 
olutions,certaine Secondarie Propoſitions, deſcen. 
ded and derived from the firſt, as branches from 
the Roote, or Rivers from the Fountainez which 
by how much the more they are drawne from 
their ſpring, by ſo mach the more (by reaſon of 
the variety of interpoſed circumſtances) they are 
o_—_— obſcured and made leſſe cleare and 
evi 
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And fith that every Science is not of like cer. 
tainty, by reaſon of the variable condition ofthe [,,,,,... 
ſubject whereupon it is imployed, fo that rightly g,,5 morais 
of Morall Philoſophy (conſiſting wholy of mans ſcientie, quia 
changeable and inconſtant converſation, and fr6 matter de 
whence indeed, the knowledge ofall Lawes are in 99%me- 
a generality derived, and therto to bee referred) prongs . 
ſaid the Philoſopher 4r:forle right well,in excuſe ib hi 
of his purpoſed Method in the delivery of the 7,7. 
ſame, That Dottrina diſcernens honeſt wh turpia, Po 
tant ts dubitat ionums flutithus concutitar, ut multi le. 
ge tantum & opinione, non natwi, conſtitutum eſſe_ 

Jus videatur. It followeth me thinketh, of neceſſt- 
tie, that ir is ſcarcely poſhble to make any ſecon- 
dary Rule of Law, bur that it ſhall faile 1in ſome 
particular caſe: whence ſpringerh this often uſed 
aſlertion, Non eft Regula nin fall : And there- 
fore the Ordainers and Interpreters of Law, re- 
ſpe rather thoſe things which may often ha 
pen; and not every particular circumſtance, 

the which though they would, they ſhould nor 
beable by any poſitive Law to make provifion. 

By reaſon whereof they doe the Rules, 
Axiomes,and Propoſitions of the common Law, 
upondiſcourſe & diſputation of reaſon, to be re- 
frained by exceptions, whichare grounded upon 
two cauſes. The one is Equity : the other is forme 
otherRuleor Ground of Law, which ſcemeth'to 
encounter the Ground or Rule propoſed : where 
in, for conformirics ſake,and tharnoabſurd 
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contradiction be permitted, certaine 
ae framed , which doe nor cncly knit. hl-cnd- 
E c joyne 


Braft.l,1.c.5 Out : Et omnia bene corquiparat as faith Bratten. 


Lib.1.ca.1t. 


L. qua ſit.f- 
ale ſands in- 


frutto, 
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joyne one Rule in reaſon to another , but by 
meancs of their equity, temper the rigour of the 
Law, which upon ſome certaine circnrmſtances in 
every of the ſaid Rules might happen and fal! 


And therefore the Author of the Dialogues 
betweenethe Door and Student, defcribeth 
equity according to this the effe& thereof here 
mentioned : whuch is, that it is no other thing, 
bur an exception of the Law of God,or of Reaſon 
from the generall rules of the Law of man, when F 
they by reaſon of their generality, would in any : 
particular caſc,judge againſt the Law of God, or 
the Law of Reaſon : The which exception is (e- py 
cretly underſtood in every generall Rule of every 1 
politive Law. And alittle attcr,in the fame place 
afhrmeth, That equiry followeth the Law 4n all » 
particular caſes, where right and juſtice requi- ” 
reth,notwirhſtanding that the general! Rule of M © 
the Law be to the contrary. 0 

Andihe exception fo framed uponany Rule or be 
Ground to the which it is annexed, doth not im- 
peach the credit ofthe ſaid Ground; bur being in. (i ** 
cluded therein, as aforclaid, Formats Requiem iv "Y 


awntbns cafibus wow except. 
But left ſome men might thinke,that what ſoe- 
yer is ſpoken in the faid Dialogues ing c- 


quiry,mightbee onely underfrood of that equirie 
which clchee culargeth or reftraigeth Stratuce 
Lawes, and of which M. Plomdes in his A 


Sinde,m his fecond Commentaries [0 largely aur 
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of Ariftle, and Bratton diſcourſeth. There fol- 
lowerh ia the ſame place of the faid Dialogues, 
and inthe chaprer next enfuing are propoſed two 
Axziomes,Grcounds,oc Rules, with their excepri. 
ons, there put for example, and whichdoe rend 
rorhepurpoſe and proofe of that whereot wee 
now ſpeake. 

And becauſe that thoſe ſaid Rules there men- 
tioned are laſt of all here for example before pro. 
poſed, it ſhall be requiſite firſt of all ro furniſh e- 
very ofthem with examples. | . 

Bur yet for the better underſtanding of that 
which is bchoofefull to be knowne concerning e- 
quiry in generall, we are to note thatevery Rule 
with his exceptions or (to ſpeake otherwiſe in 
words) every received difference in the Law(be- 
ing indeed nothing but a Rule or Ground and his 
exceptions)-dorh either flow fromequiry,'or elſe 
reſult of the combining of two Rules togerher, as 


before hath beene declared. 
The uſe therfore of equity is triple in our Law: The tnple 
For uſe of o_ 
ctiem rene 


r Either it keepeth the common Law in con- | © 
formity by meanes here mentioned. | _ 
2 Or itexpoundeth the Statute Law. 
3 Or thirdly giveth remedy in the Court of 
Cogſcience in caſes ofextremity,which otherwiſe 
by the Lawes arc left unredrefſed. 
Wherefore as all men endued with the right 
© uſcofreaſon,and converſant in the knowledge of 
any Law,muſt of neceſſity confeſſe , that everic 
| Lawdoth ftandupon PR Rules,as of Iron 
© 3 not 


_—— 
, 
oy 

? 


(and) I 
not to be bent or broken upon this or that occa- 
fion, orto be infringed upon this or that occur. 
rence(forelſe there need no Court of Law, bur 
= v5 a with the 5 of Conſcience, 
yetheir —— $ framed according to 

the Arbitrary conceipt of the Iudge. ) So fe 
wiſe nevertheleſſe, upon every circumſtance of 
time, perſon, place, andthe manner of doing, 
there fallech out ſuch marter of equity, that if 
Law ſhould bee purſued according to the ſerled 
Rules thereof, Summunm jus (as Cicero ſaich)would 
prove Summa injuris: wherefore Law without 
o—_ were rigour. And yet againe,of the other 
ſide,ifall Lawes ſhould change and be controlled. 
as often in every caſe as equity would. require, 
then ſhould there be ( as aforeſaid ) no Law cer- 
taine. And therefore it ftandeth with good rea- 
ſon,that the common Law in ſome caſes, ſhould 
allow and follow equiry,as farre forth as the con. 
ſtancy ofthe Law would permit, and for the bet- 
ter conformity of one Rule thereof with another: 
which common Law againein other caſes ſhould 
refuſe equity for the better avoyding of confu- 


fion, 


Notes 


A, 


- 
'k 8S- 


SEE PEs2 than 


ow- (213) 


I5 Quity therefore in all the uſe thereof, and in 
every of the threefold before mentioned ob- 
ſervations hath a double Office, Effet, or Fun- 
Aion. 

Somerimes it dothamplife. 

Sometimes againe (when reaſon will) it doth 
diminiſh or extenuate. 


A deſcription of the former is that which Br«- 
&#on yeeldeth, quits eft rerum convenientia que 
in paribus cauſis paria deſiderat jura,cy omnia bene co- 
T6 dicitur equitas quaſi equalitas, Lib. 1.6.4 

1s enlargeth the common Law; for it teach- 5-5» 

eth toprocced-in the ſame from one caſe to ano- 
ther like thereunto; and ſo to proceed, that S: 
aliqua nova & inconſuets emerſerint, & qua prins 
uſit ara non fuerint in regno; fi tamen ſimilia evenerint, 
per ſumile judicentur ;, cum bona ſit occaſio 4 ſimilibus Brafton bi, 1: 
procedere ad ſimilia. 4p-3. $ 7+ 

And therefore theſe caſes differing never fo 
much in circumfiance, ſo that they doe concurre 
in reaſon, ſhould be ruled after one and the ſelfe 
ſame manner. For, /bi eſt eademratio, idem jus fts- 
tzendum eft.. Bat hereof we ſhall hereafter have 
more ample occafion to ſpeake, when we take in 
hand the laſ of Ariſtatles before remembred ob- 
ſervations, namely S;mil;tudinum colletionem, or 
COgnitionem. 

Ece'3 This 
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This equitie moreover in Statutes cnlargeth 


the letter ro caſes not comprehended within the 


words; it nevertheleſſe they doe ſtand in equal! 
miſchiefe. | 

Laſtly, in all caſes of miſchiefe, for redreſſe 
whereof Poſitive Law or ordinary Rules of Law 
are defective; equity extenderl! forch ber hand in 
the Court of Conſcience to helpe therein the ſaid 
defect of the Lawes. 

The ſecond kinde of equity doth againe of the 
other ſide reſtraine the ample or generall rules of 
the common Lawes by miniſtring exceptions, in 
like manner as isbefore remembred. 

And in Statute Law it doth alſo limit the 0- 
verlarge letter, drawing it wholly to, and keep. 
ing it within the bounds of the intent and mean- 
ing of the makers. 

In the Court of Conſcience it giveth likewiſe 
comforrt,confidereth all rhe circumſtances of the 
fact, and isas it were tempered with the ſweet. 
neſſe of mercy, and mirigaterh the rigour of the 
common Law ; and leaving the inflexible ſtiffe 
Iron rule , taketh in hand the Leaden Lesbian 
rule: 'which being rightly ſwayed in caſes of ex- 
rremity,and therein,enjoyning the common Law 
of her trait proceeding, ifſueth this ſentence full 
of comfort to the afflicted, Nullus recedat 4 Can 
cellaria fine remedis. 

Wherefore if the ſame equiry bee uſed in ſuch 
caſes only asare of extremity (as indeed it ſhould) 

it cauſeth the Chancellour, into whoſe hand the 
managing thereof within this Realme is _—_— 
te 
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ro be in high eſtimation of henour : ſo that [» jus Cicers in 
forte juris diceudl gloriam conciliat itudo nego- 074. pro 
th, gratiam aquitatss largitio;, in qua ſorte ſapiens mb 
Pr ator offenſionnem vitat equabilitate decernendh, be- 
nevolentiam adjungit lenitate audiends, 

- And thus much by the way hath beene ſpoken 

of equity,upon the occaſion of ſpeech of excepri- 

ons which doe reſtraige Rules and Axiomes,that 

the originall fountaine from whence ſuch excep- 


tions do ſpring, might the better and more mani- 


feſtly be concerved. 
And therefore thus much thereof ſufficeth, re- 
ſerving the re(t t@ his due and native place. - 
Now wee will proceed with the firſt example 
pabliſhed in the ſaid Dialogues of the Doctor 
and Student, concerning the exceptions attribu. 
red and annexed unto Maximes, Rules, and 
Grounds. 
There is(ſaith he)a gencrall prohubitionin the 
Lawes of Exgland; Tien 
Ir is not lawfull for any man to enter into poſ- The firlt 
fefſion or frechold of another without authority Ground. 
of the owner,or of —_ + 
This Ground ed by man icu- 
lar caſes and == = ont for rhe hn a 
pertic would that every mans owne ſhould bee 
oF er andpeculiar unto humfcite, and therefore 
It 45 (ard, That 
4 Neſt loyal al un de tnter en won terre ſaums mou ———_ 
- pi ; 21.Hen, 7, 
| Low wes beaſts ſont damage feſant in anter ver7, ,, þ, 
140-84 Pas CONVICT pre Cox (7 ROY'S MENS CONDIORT 4 XK ingſmel. 
mo) Rear, 
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moy primerment a tender amends. 
It my beaſts bee damage feſant in anothers 
9" may not enter and drivethem our, but 
ought firſt ro render an amends. 
21.H.7.13, Si home ad meriſme giſant ſur laterr d'un auter, i! 
b. Rede. " poit juſt ifier le emtry mn le terr a weyer ces t ſoit tn 
| on plyte. 
t one have his. timber lying on anothers 
po he cannot juſtific his entry to ſec his tim- 
erin good caſe. 
13.H.7.9.6- Si maiſon ſoit leaſe a moy, & jeo mit mon biens en 
ceo,er puis mon leaſe expire les dits biens eſtant in le_ 
mcaſon, neſt loyal pur moy a ore pur enter en le dit 
meaſon de eux prender. 
fa houſe bee leaſed te mee wherein I put my 
goods,where they lyctill the leaſe be __ [ 
cannot now enter into the houſe to take them. 
14.H.8.z.6, S1jco mit mon chival in voſtre ſtable & vous ne 
Brudnel, woiles ceo deliver amoy, & jeo enter & enfrend voſtre 
ſtable, jeo ſera puny pur Ventty, or le enfreinder del 
table, mes nemy pur le priſel del chival. 
IfI - my horſe into your ſtable,and you will 
not deliver him unto me ; if I enter and breake 
our ſtable, I ſhall bee puniſhed for emring and 
reaking the ſiable,burnor for taking my horſe. 
$1 jeo command un a deliver 4 vous certaine beaſts 
que ſont en won Park, neſt loyal pur vous de enter en 
men Park,cy prender les dits beaſts oveſque ceſti que_ 
jeo iſſent command per reaſon de ceft commandemen ; 
car Vous purra aſſets bien eux receiver coment ques 
v0 demurres hors del Park. 
It I command one to deliver you certaine cat- 
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tell 
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tellout of my Park, it is not lawfull for you to ex- 
cer into my Park with himwhom I commanded 


: 


ro deliver them: for you may receive thErhough 
you tay withour che Park. $10 

St jeo baile biens al home, jeone puis juſtifier en. g.Ed.4.3 5.4 
try en ſon meaſon pur prendey les biens, car ceo mon 21 H.7.13- 
Jp tort que ils viewdra la mes per | att oft nous 

ideux. | 

IfI deliver my goods unto a mah, I cannot ju- 
ſiifteche entring into his houſe to take them, &c. hes 

$: le viconsad fierifacias pur levier deniers veco. 3. E44-4-4. 
vers vers aſcun, uncore fi per force de ceo 11 ne voile_ 
enter et debruſer le meaſon de cefti vers qae le ve. 


covery | fuit , il ſera de ceo puny pur ceſs entry en 


treſþas. | | 
It the Sherife hath a fiersſacias, to levie money 
recovered, if by force thereof he enter,and break 
the houſc of the debtor, he is ſubjetro anaRion 
of treſpaſle. | 
\$1u8 Vicar ad off rings in un Chapel de quel Cha- 2.H.4.24- «; 
pel le franktenement # in moy; il ue pur ceo juſtifie- 
- Femtry et debruſer de ma Chapel pur eux prender 


s, 
' If a Prieſt have offrings ina Chappell,the free- 
hold of which is in me, hee cannot juſtifie the en- 
* and breaking the Chappell to take out his of- 


ings. RE 
$1 home efleant in [a Garren demeſn ſprings wn Fea 38.E.3.10.b 
ſant, et leſſa ſa falcon vola a ceo que wvolain le Gar- 
ren d'un auter home, > la priſt le Feaſant, neſt laial 
pur le owner del falcon, pur enter in le auter Garren, 
oF de Ia emport ey. | 

| F lt 
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Ifa nn potngaVRcoteet lo ooune Wares, 
andlet his flye at her, and ſhe flyes into a- 
nothers Warren, and theretaketh the Pheaſant, 
he that oweth the Hawke cannot enter into the 
others ground to take her. 

Having proved the former ground with theſe 
ſufficient former authorities, let us now deſcend 
unto the examination of ſuch exceptions of the 
ſaid propoſition, as may exemplifie our former 

; whereof ſome certaine being orderly 
delivered and confirmed with ſome authoritics 
of booke caſes, I hold ir ſufficient ſo to make ma. 
nifeſt our meaning at this preſent; leaving a more 
exact conſideration thereof to more fit place and 
opportunity, ' 

We aretherefore to conceive that there is an 
infallible rule of Law, That | 

Le Common wealth ft deſtre prefer devan aſcun pri. 
vate wealth, 

The Common wealth is to be preferred before 
any private wealth. 

By reaſon whereof left contradiction betweene 
the ſaid propoſed rule and this. now in hand 
ſhould enſue upon ſome circumſtance which ma 
fall our; therefore the laid laſt ſpecified | 

ing the benefit of the Common wealrh, 
doth minifer an exception for the betrer under- 
—_— ofthe aforelaid rule propoſed, namely, 

, | 


Home poit inſtifie ſon entre en le franktenement on 


Exception, ſar le poſſeſſion de wn auter fi ſo1t pur le benefit del Com- 


mon wealth. 


A 
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A man may juſtifie his entry into anothers 

frechold, if it be for the good and benefit of the 
Common wealth. 

And therefore theſe cafes following dependin 
thereupon are produced to prove and manife 
the ſame. 

$4 jeo vien in voſtre terre,et occide un Fox un Gray, 
9 un Otter, pur ceſt entry jeo ne ſera my puny, pur ceo 
que ſont beaſts encounter le Common profit. 

fI come into your ground to kill a 100. or 
or Otter, for this entry I (hall nor bee puniſhed ; 
for they are beaſts againſt che common prof. 
Pur le Common wealth meaſon ſera plucked down ſi ,, £1, q 
le prochein meaſon ſoit ardent. 16.6.Shelty, 

For the ofthe Common-wealth an houſe : 
ſhall be pulled downe if the pextbe fired. 

El Suburbes del Citie ſeront plucked downe in temps 
ae Guerr, pur ceo 4, ceo oft pur common wealth: Er $E4.4.35.h 
choſe g, f/ pac le common wealth chaſcune poit faire — 
ſans aver attion. 


And the ſuburbs of a Ciry ſhall be razed in the 


12.Hen, $. 
10.4: Brooke, 


\timeof warre: And that which is for the good and 


profit of the Common wealth any man may doe 
withour danger of anothers action. 

Home juſtifiera ſon entry \in auter terr in temps 21. H.y.6. 
de Gnerr pur faire Bulwarke in defence del Realme, Et Kingrawl. 
cenx chaſes ſont juſtifiable & loial pur maintenance 
del Common-wealth, 

A man may juſtific his going into another mans 
intime of warre to make a Bulwarke in 
efence ofthe Realme,Yc. | DER 4-0-1 
Par felony, ou pur ſuſpicion de felowy bom poit de« 13+Ed4-9.4 
Ff 2 braſer 
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(226) 
brsſer meaſon per prender le felon, car if oft pur te 
C Kanto; rol 7" 200 we 

For felony or ſuſpition thereof a man may 
breake ahoule to take the Felon, For it is the 
good of the Common-wealth,to have him taken: 
With ſuch like. | 

| Moreover becauſe there is another Rule of 
Law, That 

Nul prendra benefit de ſon torts deme ſue. 

Ne man ſhall rake benefit of his owne wrong. 

And ſometimes it falleth ont that men,through 
maliceto have others in danger,would nor ſticke 
tolayatraine to intrap them,ro the intent, that 
they might,by ſome colour, for their farther vex.- 
ation,proſecure ſure againſt them; Toupheld the 
Conformity of Law+4upon thoſe rwo grounds, 
that one of them doe not encounter the other, 
thereis a ſecond Exception to the former Rule 
namely,;That 

$i home ſoit le Cauſe pur que un tortious Emry eff 


Exception. fait ſur ſon Poſſeſs:on, il navera de eo Remedy: mes 


9.Ed. 4 35+ 
«s. 


le party que ad ifent enter, ſur le matter diſc loſopvis 
ayd luy meſme & juſtify tiel Entry. | 7 
Ifa Man bee the cauſethat a wrongfull Aﬀt or 
Entry be made upon his poſſeſſion, he ſhall have 
no remedy for it, -butthe party who hatlremtred 
may diſcloſe the matter ro juftific his entry. 
Home ad un Molyn,& Veaw courge per le terr a une 
anter al dit Molyn,le Tenant delterre miſe ſtakes deins 
le dis taw ſur 9, il edify un medſon, per reaſon de quet 


Feaw ne poit vener cy bienal dit Molin come devant : 


' "Le Tenant del Molyn enter en la dit terre, & ewaſa 


les 
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les flakes,per 4; la dit Meiſon eſchew : Et in Treſpas 
pur entry en la dit terr & enraſer la meaſon,; tout ceſt 
matter pur avoider le dit Nuſance fuit plede per le de- 
fendant & tenns bon Iuſtific ation. 

A Man hatha Mill and the water running to it 
commeth through anothers ground, and hee faſt- 
neth ſtakes upon the ground in the water, and ' 
buildeth an houſe; by reaſon whereofthe water 
commeth not tothe Mill, as well as in time paſt, 
the Miller cntreth unto the others ground and 
breaketh downe the ſtakes,and thereby the houſe 
falleth ; Ifthe other bringan Action of treſpaſſe 
againſt him,tor this, he may ſhew that hee did it, 
to avoyde wrong done to himſelfe, and juſtific 
the deed. | 

Home aver pris les beaſts ae T. $S. & eux impound 10. Hen, 6, 
'n ſa terre, & wint un pur Repleyvy meſine les beaſts, 28.8. 
Et pur ceo 1, ceft 4, ad eux deftreine ne voiletſuſfer les 

beaſts deſte Replevy, il ove wks & Jagints, ſagitta al 
ceſti q, vint pur eux replenyeſteant 1m le port de meſme 
le cloſe, low ils fuere impound, pur 4, il pur donbt en. 
freint le cloſe in auter lien, tnchaſe hors les avers 5, 
fſueront impound, Et per ceft entry et infriender del 
Cloſe, le Plaintife port treſÞ as, Et ſur tout ceſt matter 

diſcloſe ceo,ſemble bone Iuftification, 
man having taken 7. S. his goods, andim- 
pounded them in his owne ground, a Replevin 
was brought for thoſe Cattle, and hee that de- 
ſirained them would not ſuffer any Replevin to 
be made, bur ſtanding in the gate of the Cloſe 
where the Caffle were impounded, ſhotat him 
that cameto make the Replevin, whereupon he 
Fi; broke 
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broke the Cloſe inanorher place, and drew forth 
the ſaid beaſts : For which breaking the Plaintifes 
/ Cloſe, he brought an Action of treſpafle,; but 
upon this matter diſcloſed, it was taken for a 
good juſtification. 

21 Heng, Jntravers, le defendant dit, g, pur ceo 9, le Plain. 

29h, tife violet aver le defendant in ſon dainger, il cons- 
maund un ſon ſervant de chaſer les beaſts de defendant 
in les blees del plaintife meſme,& le defendant cy haſti 
ment 4, il avoit notice de ceo, ilenter en le dit terre le 

 Plaimiife, &t eux enchaſe hors : Et ceo fait tenus bon 
9-E4.4-35-4 Plea nient amountant al generall iſſue. 

—m— Inan Action of reldalle, the Defendant ſaid, 
that becauſe the Plaintife would have the defen. 
dant within his danger, hee commanded one of 
his ſervants to drive the Defendants beaſts into 
the Plaintifes Corne; And the Defendant af- 
ſoone as he had notice thereof, entred into the 
Plaintifes Cloſe, and drave them out ; This was 
takeg for a good Plea, and not amounting to the 
generall iſſue. | 

47.Hen,.6, In travers pur entry inle cloſe, ce. Del Plaintife 

37.644. le defendant juſtifiera, pur ceo 4; le Defendant fuit 
Chivanchant en le roial chimin 4, giſoit pres le mea- 
ſon del Plaintife, quand il wint la encounter la dit 
weſe, lawjent le Plaintife ove CArke © ſagitts et fiſt 
un aſſault ſar le defendant , we 11 avoide ſon 
Chival, & fua is le dit +7 ws ouſter in le dit 
cloſe, Et puu reveint in le dit chimin. Et ceo fuit 
tenus bon Tuſtification, (6 il voile adge 4 ceo 4, le 
Chymin et in meſme le ville 4, le meaſon eſt, on 
in quel ville ceoeft, & 4, le buus del meale*fus woert 

4/ 
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al t le defendant dift accordant. 

_ a of Tra for anc into the 
Planes loſe, th Defendant juſtified, for that 
ding in the Kings og: $_ed neere 

Plainrifes houſe, the Plaintife ſer fo the 
Deſcndane, when hee came neere againſt the 
Plaintifes houſe,and aſſaulted him with bow and 
Arrowes, Whercupon he forſooke his horſe and 
fled into the houſe, and ſo through ir into = 
Cloſe, and after returned into !the high wa 
And this was taken for a good juſtification, ihe 
had ſhewed further that the high way was in the 
fame towne where the houſe was, and ſhewed in +» 
what towne the houſe was, and that the doore of 
the houſe was open,&c. 

Moreover, where there isa ground or rule of 
—_ as hath beene often before remembred , 

r 

Duands aliqus I concedit + id concedere wvide- 
tur ſine que res conce(ſaefſe non poteſt. 
excofenſuerha third Exception to be annexed 
unto the ſaid former Ground:in rhis manner, 

$i home ad mer ou authoritie derive de aſcu The third 
perſon, owner, &r eſſor del ſoile : lequel ceſty « Exceyrion. 
4 le intereſt 0k. aut ef done, ne poit accomply 
ſans Entry un la terr ow meaſe de ceffti q, iſſent done 
la intere honicn la ſon ent ob rmpl in la dit \ 
imtereſt ow __ Et pur Hel can auſe ſon entry 


Ft 

de Hyde fait leaſe d'un ferms rendant Rent Con. Kidui 
«ſon Monaſtery de Hyde, tandem le dit Monaſtery 4. Brand. 
vient al mains le Roy, Hen,8.per le ſtatute de Diſſel®- 71.4. 
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tons,4, plus £ed grant oufter al eftranger : le leſſee de! 
at y — apes fon _ al dit Monaſtery la -Danir 
la dit Rent, Etceſti , ad le poſſeſſion de ceomavera 
eint travers par tiel entry. 

Com. Kidw, Si A: ſort tenw 4B : inwn obligation de 20, |. 

+ Brand, pur pair aluy 10.1. a tiel jour la ment q, nul lies eff 

71.b.” expres purle payment, A : eff renxs a querer B. in- 
quocumy, liew 4, it ſoit : Et ſi B : eff in ſonmeaſon de- 
meſne, & wvient a luy la, & tender le argemt, il ne ſera 
treſpaſſer pur le wener la Mes ſil uſt efte in la meaſon 
de aſcun anter home ls il ſeroit treſpaſſer al dit home - 
Mes in [ auter cas jntant 4, il fut aſſentant 4, it paier 
a luy les dits deniers, & in ceo fut il containe F bm 
aſſent awt que il ener a luy pur ceo purpoſe : 11 enſuitt 
ex conſequenti que il ne puniera luy par ceo choſe # que 
luy meſme fut privy & agreement. 

1$,E.4.25 4 Si jeo enfeoffe G. o& face litre dattorney 4 C. a 
deliver ſeiſina G : pur le weinder ſur la terre,et pur 


entry fait per G. de prender la livery, G. me ſera pu. 
niſh in treſfas, car il eft _— que il recervera [i 


very fi non it emtra in le terre, & il eft imply im Ie 
J7- del feofment que il viendra ſur la terr de pren- 
Livery. 


9 Ed. 4.25, Sihome moy grant pur foder in ſon terre, de faire 
- A u#n trenche de 23 fant ſpring pes Wes 4 10001 _ [1 
13.H.$.15.6 puts le Pipe eff eftopp on enfreint F/ que Veaw iſſue 
inglefield: hors, jes nepoi foder in ſon terre pur mender 'le Pipe, 
cay ceo ne fut $7ant my ,&c. Mes ceſt opinion fut 
deny per tout le Court, car fut dit, que il poit enter 
foder pur ceo mender, pur ceo que eft incident a tel 
grant aces diſcourer & d amender. 
With a In travers pur entry en. un medſon le "defendant 
| F dit 
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&:t temps devant le treſpas que A. fat (cif 
del i on in fe, & 4, ceo eff in Lorry f = / 
able per teflament, per que le dit A deviſe bt dit 
nw" un fem in taile, & eo floyd we que 
ſan Execmtor ceo vendroit, Cx fait le deft ſon 
Executor & devy,la fem emtermary ovele Plaimtife_ 
& puts devy ſans i(iue,pur que le defendant enter ſur le 
poſs”: le Plaintife a voir, ft fut bien reparre aliment de 
ſcavorr a = value le reverſion fut 4 vender, ox ceo 
fut tenus bone Tuſt fication. 
Is Treſpes pur Entry in meaſon & priſel del bien? \ tes. 6.1x. 
le defendant dit que le Baron del Plaintife fut poſſeſſes b, 16,4, 
des dits biens & fuit ſeiſy del dit meaſon in fee, et fait 
le defendant, & auter ſes Executours,tt devy poſſeſſes 
des dits bens, le defendant vint al dit me apres 
la mort le Teſftatour pur adminiſter & trovant ' 
del dit meaſon overt i| enter oF priſt les biexs, et ceo 0 
 $enus bon Pleeper tout le Court . 
By reafonalſo that there is a Rule of Law, 
That 
—_— del terre de cheſcun howe «ft ſubjeft al 
1uriſaittion del ley. 
Thereof alſo this Exception following holdeth 
likewiſe place in reſtraint of the ſaid former ge- 
nerall Rule or Ground,rhat is to ſay, 
Low le ley done al aſown authority de enter in anter The fourth 
#er ou ſur le poſſeſſion del ater, il juſtifiera ſon emtry. Exception. 
$4 yeo ſuy ſeiſt deterre in fee ſur bon & indefeſible Cor. Adanx- 
nitle,et un eftr anger ceſt terre per precipe wers &f 13+ 4. 
SLAUIET £ , CF ſur ceo le wicount per force del 
precipe vient ſur la terre ove ſommoners, & ſunmen 
Ing vers quele precipe off port, & puis le demandant 
T recover 
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recover vers luy per default ou per iſſue try ſur cer. 
taine point, & perforce de Habert facias ſeiſinam le_ 
vic vient arere & miſt ceſty que ad recover in ſeiſin, 
jeo ne puniera le vicont pur le primer vener, ne pur le 
ſecond ener in le terre,pur ceo que le vicont ne fait ri. 
ens mes execute le mandement le Roy come il ad in 
charge, & mon Poſſeſſion et chargeable a ceſt Iuriſdi. 
| dion del Roy & ſes miniſters. 

Luleton $4 home fait leaſe pur vie, + un villeine purchaſe 

Pillenage. |, reverſion, ſemblea Litt. que le ſignior del willein 

Com Manx- 

als... poit maintenant vener al terre et claime meſme le re- 
verſion, et per tel clayme le reverſeon eſt maintenant 
in F-4 et pur tel ener a letery et att fait il neſt treſ- 

aſſo 

Com.Manx- Si villein purchaſe advowſon _ 4 incumbent ,le_ 

f13.4. fientior delwillein poit vener al ait Eſgliſe,et claime le 
dt advowſon;t pur ceo le Incumbent ne puniſhera lay 


er tiel wvener al dit Eſeliſe. 

In Treſþas le defendant plede que il fut ſeiſy. del 
meaſon et terre et ceo leaſe al plaintife pur terme de_ 
ans, et que fut certifie que waſt fut fait et il enter in le 
cloſe cf meaſon pur viewer ſi waſt fut fait, et le huis 
del maiſon fuit overt, & demand Indgement,et ceo 
fut renms bon barr, a que le Plaintife replica queil la 
.demmury encounter lewvolunt le Plaintife un jour et nn 

nwitF oc. 

Hitherunto have we expreſled certaine excep. 
tions of the fore-{pecihed Grounds which are de- 
rived fromthe reaſon of ſome other grounds and 
Rules of the Law,and which reaſon would ſhould 
be added, as reſtraints unto the ſa:d former Rule 
of Law firſt remembred for conformitics ſake, 

and 
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ahd that the Law no way be impeached of con- 
trarieties. Now reſtethalſo that wedeliver ſome 
few other exceptions unto the ſaid generall Rule 
drawne likewiſe from the tountaine of equiric; 
which are ſuch as doe enſue, | 
Sith it were voide of all reaſon and conſcience pgxceprions 
that a man ſhould puniſha wrong done unto him, miniſtred 
by the which he either ſuſtainerh little or no de- by equity. 
triment or damage, or at leaſtwiſe more benefit 
then he ſuſtaines prejudice: Therefore this excep- 
tionunto the ſaid generall Rule, is among other 
likewiſe allowed for Law. That 
Lou le party ſur que poſſeſſron home fait tortious ex- The bf Ex: 
try,cſft plus benefit per tiel entry que prejudice,la home ception. 
bien juſtifer ladit tertions entry. 
Which the caſes following do likewiſe at large 
ſufhciently confirme. 
$1 jeo ſuy in peril deſte murder 1n mon cloſe, ouin 12 H,$.2.6. 
mon meaſon, 1/ eſt lotal a cheſcun de enfrender mon Pollard. 
mciſon on cloſe pur moy ayder,et pur c:0 que eft pur mon 
benefit. 
py voy voſtre beaſts demeſne 1n veſtre corne, 13.H.8.15. 
et jeo eux enchaſe hors, eo ne ſera my puny pur ceo que b. | 
fut pur veſtre advant age, et vous aves intereſt in les N orwich, 
beaſts. Mes i jeo chaſe les beaſts d'un eflranger hors 
de voſtre corne,jeo ſerra puny pur ced; car vous puiſſes 
aver remepy pur ceo; ſcil.per diftreſſe. 
St jes view le Chimney de mon Voycin wrant pur ſa- 21. H.9.27; 
ver les choſes Joe ſon deins ſon neaſon, jeo juſtifiera 6. 
Fentry in le meaſon, & deprender les biens que jes Paimes. 


trover —_— enx ſaver, a5 ; 
In treſpas de Parco fratto, le defendant jaſtifie les 20.6.374 
Gg 2 treſ-, 
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treſpas pur ces que fut controver fie perenter Iny, & le 
ſtigneur de Huntingdon Plaimiife pur le overture_ 
d'un gorce, et pur ceo que te dit fergneur futin le dit 
Park hunting 1 enter pur les portes eſteat overt a mon. 
fire a luy ſes evidences concernant le du gorce & ceo 
fut tems per tout be Court bone Inſtification, 

Againe, the like equity doth miniſter one other 
exception of the like quality , for it were uncon- 
ſcionable and unreaſonable that a man ſhould be 
puniſhed fora wrongfull entry,wheras he 15 com- 
pelled fo ro do,and cannor without his great pre. 
judiceeſchew the ſame : And theretore ir is hol- 
den for Law, That 

The (ixt $1 home enter ſur le poſſeſſion de un auter lewil ne_ 
Exception. poit auterment faire ſans ſon grand prejudice, reo ne 
ſera deemetiel entry de que if ſera puny. 
13.H. 8.16. S$;home ad Querck creſſant in mudds de trou mat- 
b. Browne. ſons,et il decoupe ceo,et le Querck eſchuct in terre d'un 
awter, 6 il juſtify in treſpas il covient de alleager que 
il ne amterment puit fave. 
6.Ed. 474. Home de coupa thornes que creſſe in ſon terre &+ ils 
eſthaowt in ter d'un auter, &F il enter 5 eux prendey 
hors, fil ne poit in auter- maner faire, ceo ny excu- 
era, 
Doftor «nd Si hore chaſe avers per lechymin, ct les beafts hap- 
Srudent. ver. pont ae eſcuper in tes blees de ſon wicim, & cefty que/ 
10-Ed.4.7-b eux enchaſe enter freſhment os le terr de enx enchaſer 
#6 E445. hors yur cev que ils ne ferront aſcun damage, il juſtifi- 
'"* eratrel ſowentyy rwtreſpas. 

And thus much harh beene ſaid rouching the 
firſt Ground propoſed im the ſaid Dialogues of 
the faid Dotornnd Stadent, whuch harh m_ 

prove 


(229) 
ed in particular with caſes, and thereunto 

e beene annexed cerraine exceptions which 
have likewiſe beene fortified with Booke Caſes,and 
Authorities, whereby the former aſſertions have 
not onely beene exemplified, bur alſo thereby it 
doth plainly appeare, Thar almoſt every diſpoſi- 
riOn in the fa wes, de qualitate,or de jure,is incon- 
ference of Maximes, an41 reſteth betweene the 
Rule and the Exception, which is cicher mini- 
ſtred by reaſon of equity, or upon ſome other 
Rnle or Axiome. So that every difference ſhew- 
ed betweene Caſes, is nothing elſe but the Rule 
and his exceptionsz rheeffe& whereof briefly is 
ſer forth by Aorgen,who ſaith : That 

CAM aximes ne doient eſte impugne, mes touts temps Com. Colth, 
admit,mes les maximes per reaſon potent efte confer cx 37-4 
compare Ian ove! "auter, coment que ils ne vqriont : 

' Ow per reaſon port efte diſcuſſe quel choſe eft plus pro. 
chein al Maxime on meane perenter les Maximes & 
quel nemy : mes le Maximes ne unque poient efte ins. 
peach ne impugne, mes touts dits dotent efte obſerve & 
tenus come firme Principles de eux meſmes. 

For the better underſtanding whereof, we may 
notethatall matters of debate which may be re- 
ferred to the controverſies or queſtions de qual-- 
tate Or de jure, as hath been faid, have cither com- 
monly a Maxime of the one part, & a Maximeof 
the other; . or ſeverall reaſons of each part deri- 
ved from ſundry Maximes;, or elſe that therets a 
Maxime of the one part, and there is equity and 
reaſon which doth miniſter am exception to that \ 
Maxime or genera]! Rule : So that all diſcepta- 

Gg 3. tion 
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't10n herein is, as hath becne ſaid, inconference 
or comparing of Maximes and Principles toge. 
ther, diſcourling which thing 1s direcaly under 
the reaſon of the ſaid Maxime; and what marter 
or circumſtance may make a difference, and will 
be by exception excmpred from the fame; as 
more at large hereafter ig the declaration ot the 
uſc oftheſe Mazimes may be made manitclt and 
apparent / 

Now refteth moreover to proſecute the ſecond 

Axiome or Principle propolcd in the fayd/Dia- 

logues,namely, that which tolloweth there in the 

| ſevententh chapter of his firſt booke,that 15 to ſay: 

ne fecond Tris notlawtull for any man to enter upon a 
wround,8Þ geſrent, 

Which ground being expounded by Littleton 
in his chapter ofdeſcents roextend onely to del- 
cents of aneſtate of Inhericance and freehold,and 
not of a reverſion or remainder, all which follow 
after in the ſayd Chapter, arenothing bur Caſes 
of Exceptions unto the ſaid Grounds, asit is evi- 
dent unto every one that conſidereth the ſame, 
and therefore ſhall ir here bee needlefle long to 
infiſt thereupon. Nevertheleſlc it ſhall be expedi- 
cnt toſhew ſome exceptions therunto, eſpecially 
{ome certaine,of ſuch of them as being excepti- 
ons unto the ſaid Rule,are againe reſtrained with 
_ exceptions. Becauſe there is a Rule of Law, 

t 


Firſtexcepti- 
_ 3 þ > ou folly ne ſera impute 4 un enſant ae luy pre- 
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Therefore leſt contrarietic might happen in 
conſequence of reaſon betweene the ſayd Rule of 
deſcents, and this Rule laſt remembred : rhere is 
miniſtred by the meanes ofthis latter Rule,anex- 
ception unto the ſaid former ground, namely, 


—— 


That 
If an infant have right of entry, hee may enter Littleton de/- 
upon a deſcent. cents Cai g02 


Thisexception, although ir doth import great 3%74-6-25.9 
probability of truth, yet is the ſame like unto the 
Ground in this reſpe&,namely, that it is alſo ſub- 
je& to bee reftrayned with anvrher exception, 
VIA « 

Yan infant, or ſuch priviledged or excepted 
perſon have a right of entry, and a deſcent of 
*hoſe lands is had to one that hath a more ancient 
right; the party; having ſuch ancient right ſhall 
(- ; ! 
1 'beremirted: and borh che right and entry of the 
| infam taken away. 


a And this exceptionenſueth of another general 
By Rule of Law, which is, That ” 
4 An ancient right ſhall alwaies be preferred be- 
2 fore another meane righr or title. 
"1 The ſaid exception upon exception,grounded 
7 upon the laſt remembred Rule, may bee plainly 
/ proved by this caſe. , 
Sri If Tenant in Taile dodiſcontinue and after do 11-F-4+ 2.4. 
in diſſeize his diſcontinuce, and during this diſſeifin 
_ thediſcontinuee dycth,his heire wikin age: and 
_ after the Tenant in Tayle doth dye ſeiſed; and 


this land deſcendeth unto the iſlue in tayle, the 
ArY herre of the diſcontinuce being (till within age 
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This1s aremitter, and the entry of the heire of 
 thediſcontinuce is tolled, notwirhſtanding that 
the Ground and Priaciple is, that the laches of 
che infant ſhall nor prejudice the infant, And the 
cauſe is the ancient right the iſſue had, 


The ſecond Agreover the former Generall Rule touching 


exception. 1.ſcents that toll entries, hath among other, al{o 


| this exception, 
Lite. fol.59. A deſcent had during the Coverture, ſhall nor 
tollthe entry of the woman or her heires after 
| the Coverture diſſolved. 
3.Ed 4.3.6, Burt becaule there is a Generall Rule of Law, 
20.H.6 284 That, 
None ſhall be favored inany Act wherein fol- 
ly may be imputed to him. 
From whence is derived alſo this more ſpecialf 
Rule or Ground. | 


Com. Zonch. Coverture (hall not ayde a woman where the ' 


$66: <. , eaking ofa Husband which reſpe&terthnort her be- 
GIS ' T nefit may be impured to her folly. 
9: 7:24 8 Hemeofenſueth this exception upon exception 
ro the ſaid former 'remembred Rule, Thar 
42-E.3.12.4 Where folly may be impated to the woman 
9.H.7-:4.4- fortaking of fucha Husbandas will be heedleſs of 
Lit fol.y5, her t,there adeſcent, during the coverture 
ce 4 34, {ball bind the woman and her heires. 
34-Ph. M4. Much more might bee ſaid of like effect, but 
144-257* thisfor example ſake ſhall ſuffice, | 
Now reſterh briefly ro ſay ſomething rouching 
(om.y2.b, the firſt propoſed Latine Rules : Of which the 
Com. 268 4. former was this, 


Com: 294.4, Swblata cauſa tellitur eff ets. Thi 
IS 


This Rule is not abſolurely rrue; for the Philo. 
ſaphers from whence it is borrowed,doe under- 
Nand ir, De cauſis interns non de externis. 
The Civill Lawyefs do reftraine it in this man- Prater. 
ner,Hec autem Gnoſis ſine Regula,de cauſa finali, now 
de cauſa impulſua intelligitar. 
The common Law of the Realme, thus; 
Sublata uni causa,ſi alia remanet, non tolfitur ef- 
feitme. 
The ſecond Rule, which was this, 2: tacer, 
conſentire videtur,is verified with this exception. 
- $4 adejus commodum & wilitatem ſpettat preſens pg, 1. s. 
, O& tacens pro conſentienmte habetur. c-3. fol.gt1s 
Thethird Rule was this, 
.Lnod initio non valet, 1d tratlu temporis non con«+ 
waleſcit. . 
Which Ground may be confirmed with many 
caſes, yet is the ſame Ground reſtrained with this 
ion, becauſe That ; 
Habet locum in his tantum qua flatim debent ale. Drew. 


re, & nullam ſi We. | * 
ca leaſe for life of land unto 7. $. 37-4 5 


If a man 
and after doth make a lcaſe for yeares unto 7. N.aiees. 
ofthe (ame land to » This leaſe (om.Smeith 
pay + her p/ word4s voyd; for the freehold in 4. $rapicrm 
the firſtleaſe is more worthy, and by law intend- ,z 3. « (ww 
ed tobe continuance then the terme in Grie:breoks. 
———_ : yet _ firſt leaſee die, _ — We 
N render afore the ſeco expired,the reſidue 0 
ung the terme is good. = 
_ Ifthe facher deviſe his land unto kis daughter 


—-z-- and Heireapparant, ' and after leaving his Wit; 
fo excintF, or with child with a ſon, —_ death 
gued fait cow» Of the father this deviſcunto the daughter is yoid 
ceſſwms c- A- for that ſhe is his heire; but after, when the ſonne 

ace per isborneitis good. 
Fireh. tir: The fourth Rule ofche ſaid Latine rules before 
eN.27. ſet downe,was this, 
Luands duo jura in uno concurrunt, aquim eſt acſ; 
eſſet in duobus. 
This Rule hath exception grounded upon ano- 
ther Rule,that is, That 
Com. 375-6: Vigulantibus & non dormientibus jura ſubveniunt, 
Or to the ſame cffet 
V nicuique ſua mora nocet. 
And therefore 
Com.Stewell, Tn cauſes de negligence ou laches divers droits com 
3734. carrantin un perſou ne ſeront deeme ſi come ils fuſtent 
in divers perſons. | 
Where, if Tenant pur auter vie be, the remain- 
derfe: life overto another, theremairder in fee 
to the right heires of the Texant pur aut2r wie, If 
the ſaid Tenant pur amter vie be diſſeiſed, and the 
difſciſor levic a fine withproclamations, and the 
five y<..55doe paſle,and after Cefti que vie dyeth; 
and after alſo dyeth he in remainder for life ; he 
which was Tenzrt pur auter vie, ſhallnot have o- 
ther five yeares after the death of the Tenn 
for life in remainder to purſue his right for the 
\ feefimple. 
 Vpenlike reaſon, ifa Biſhop bee ſciſed ofan 
Advc new in the right of his Biſhopricke bl _ | 
c 
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the Church become voyd, and fixe moneths doe 
paſſezthe Biſhop ſhall not have other fix moneths 
as Ordinary, the ſame Church being in his Dio- 
ceſſe, as he ſhould have if the ſame Church were 
of the patronage of another perſon, although he 
= in one reſpe&t Patron , and in another Or. 

inary. 

Hiki_s wee have cutertained diſcourſe as 
_— the verity of Axiomes, Rulcs, and 
Grounds; which, as hath beene ſhewed, is cither 
neceſſary or contingent. 2 3; 

ngent verity was divided into two bran. 
ches, the one refting upon the enrendment of 
Law; theother being derived from the diſpoſiri- 
on and nature of humane things, by debate and 
diſcourſe of reaſon. 

Ofthe firſt ſort there are two kinds; for ſome 

firions there are, although of themſelves 


ronly probable,yer neverthelefſe are ſuppoſed 
of ſuch Comalarpyakae no averment ſhall be recei. 
ved toencounter the ſame. Otherſome,although 
they be by the Law intended true, Prima facie, 
yer nevertheleſſe the ſame Law alloweth an a- 


_— and admitteth proofeto impeach the 


Thoſe moreover which ref upon diſcourſe, 
ofreaſon, are ſubie& to divers exceptions, the 
materiall cauſe whereof is, the infinite variety of 
circumſtances that in all humane aftiens doe 
happen. 

The forme and nature of the exception is per- 
_| ceived 
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ceived and knowne by this effe&t —_. in 
that it reftraineth the ground unto which it is 
connexed. 

— The efhcient cauſesare two, viz. Equity or 
fome other Ground of the Law importing con- 
trariety. And the cnd thereof is contormitie 
and coherency of Law agrecable unts Iuſtice, 
whoſe miniſter the Law is. 

Moreover as occaſion hath beene offered in 
the declaration of the cauſes from whom Excep- 
tions of Rules doe ſpring, there hath beene ſhew- 
ed the uſe of equitie in the common Law,Statute 
Law,and Chancery, by the two efte&s thereof, 
application and re(traint; the one enlarging, and 
the other abridging. 

Wherefore now reſteth to ſpeake ofthe ſecond 
principal part,concerning the forme of Atxomes, 
namely, generality : The conſideration whereof, 
c__ tro memory, that GOD in his moſt 
excellent worke of the frame of tranſitoric 
things, though hee hath furniſhed the world 
withunſpeakeable variety, thereby making ma- 
nifeſt untoall humane creatures, to their great 
aſtoniſhment, his incomprehenſible wiſedome, 
his omnipotent power,and his unſearchable pro- 
vidence,yer being the God of order, not ofcon- 
fufon, bath admitted no infiniteneſſe in nature 
(howſoever otherwiſe it ſceme to our weak capa- 
citics) but hath continued the innumerable varic- 

of particular things under certaine ſpecialls; 
thoſe ſpecialls under generalls;and thoſe generals 
4. 
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againe under cauſes more generall, linking and 
conjoyning one thing to another, as by a chaine, 
even untill wee aſcend unto himſelfe, the firſt, 
chiefe and priucipall cauſe of all good things. 
And this is that which Plats out of Homer, was 
wont tocall Iwpiters gelden chaine. 

The eye whereby we doe fce and view,and the 
inward hand whereby wee doe reach and appre- 
hend theſe things, is mans underftanding, which 
is wholly imployed about univerſality as abour 
his proper object,by meanes wherof, inall things 
rationall,being diſcovered by the uſe of reaſon, 
mans underſtanding for the attaining of know- 
ledge proceedeth from theeffe& ro thecauſe,and 
againe from the cauſe to the effect; rhatis, from 
the particular to the ſpeciall,and from the ſpecial 
tothe generall;and.fo to the more generall, even 


- toaprincipall and primary poſition or notion, 


which needcth no further proofe,but is of it ſelfe 
knowne and apparant. And Hagan; from ſuch 
chiefe & primary Principles and propoſitions ro 
more ſpeciall and peculiar Aſlertions,deſcending 
even t6 every particular matter, 

But that, of this which hath beene (aid, ſome 
example might be ſhewed, eſpecially inthis mat- 
ter, which we now hayCin hand, namely, concer- 
ning the Grounds & rules of the Law of England; 
let one of the propoſed grounds firlt before men- 
tioned ſtand here for an example, wi, 

Nihil e is rations conſentaneum, quam eodew 
modo +. oj ) Fam que conflatuw'eſ} . 

- .» WR 
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Thisprinciple beinga Rnle of Reaſon contay- 
ning great probability, and being of rhe gumber 
of thoſe that before we ſaid ro have beene derived 
from the obſervation of the nature of things, 
which though it bee ſubie& ro manifold excepri. 
ons,yer nevertheleſle as a generall Rule, the ſame 
is verified in many ſpeciall Axiomes; and thiey a- 

aine diverfly ſubdivided into many more pecu- 
Far propoſitions; as the example of theſe follow- 
ing may make manifeſt. 

1 Ceſty que eſt charge per Record doit luy diſchar- 
ger per Record. 

2 Cefty que eſt charge per fait doit luy meſme'diſ- 
charge per fait, on per auter matter cy haat. 

3 Cefty q, eft charge forſq, per parol, poet efte diſ 
charge per parol. . 

Ofwhich generall Propofirions there can bee 
made ao betrer reaſon then by the commemora- 
tion of the ſaid firſt aforeſhewed generall Rule. 

Moreover, the firſt of the {op above remem- 
bred comprehendeth under the generalicy there. 
of certaine other more ſpeciall Rules: 6 


As 


In det ſur arrerages de accompt que eft matter de 
Record, le party doit diſcharger luy per matter cy haut, © 
& nemy per ſpecialty, on fait ow auter matter que neſt 
cy hams. 6 Hen.4.6.4. 3. Hen.4.5.4.11.Hen.q.79 h, 
13.Hen.q.1.4,8 Hen.5.3.6.3.Hen.6.55.4. 4-Hen, 
6.17.6.20,Hen.6.5 5. 6. 

In det ſur recovery, home ne ſera diſcharge mes per 
warrer cy haut : on aticl effet?,6,Hem. 4.6.4, P 
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Ngo the ſecond Rule or M4 before pro: 
poſed touching a diſcharge w the” party is 
charged by matter of ſpecialty ; thoſe ſpeciall 
Rules fojlowing are likewiſe . = 

In nul caſe home nc poit avoide ſingle obligation, 
ſans auter ſpecialty de auxy hamt nature, 1, Hen.7.14. 
b.sHen.7.33.6.11.Hen.7.4.. 

Home que ad enfreimt covenant ne pledera matter in 
diſcharge de ceo ſans fait, 3,Hen,4.1.b. 1.H.7.14.6. 
21, Hen.6.31.4. 

Home ne diſcharger a luy meſme dun annuity que_ 
charge ſon perſon ſans ſpecialty, 5 Hen.7.33 b.35.H. 
8.51.4, Dyer. 

The raſ rule of yon remembred Grounds, 
namely, touching obligations, is againe divided 
into 4 particnlars;as for — 

CArbitrement ne diſchargers home de 11n d-ty due 
per wn obligation, 8H. .3.b.6.H.4.6.4. 

Si leobliges deliver 1 y ation al obliger come ac- 

trance, & puts ceo priſt de lnuy,” & commer: ſute_ 
7 Wo ceft Llivery , ſera diſcharge del obligation, 
1 Hen. 7.17.4. 33 Hen.8.51.4. Dyer.22.H.652.6. 

The other following ing indentures of 
Covenants, may likewiſe be divided into other 


more lar aſſertions : but toavoydetedi- 
ouſnelle, theſe alrcady ſhewed abundantly mani- 
feſt our meaning ,and therefore may ſuffice. 
Theuſe of this kind of obſervation of rhe 
rality of Rules and Propoſitions is manifold. 
Firſt, rhings ſed in the generality are 


. 


beſt knowne and moſi familiar to owe 


Theuſe of 
enerall 
ules, and 

the obſerva» 
» tions of 

th cheir ſpeci. 


alls, 
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fith they be the 


Queſtion, 


- 


obje@ of ournnderftand. 
ing,as before is | 

Secendly,they doe better adhere and fticke in 

;fich Intelle&ive memory is ( as the un- 
derſtanding is) imployed about univerfall and 
generall things. 

Thirdly, univerſall Propoſitions are thepre- 
cepts of Art, and therefore they are called perpe- 
euall and erernall : for no Art, Science, Methed, 
or certaine knowledge can or may conſiſt of par. 
ticularities: for the _ proceeding of every 
Art, Methodically handled, is from the due re- 
gard had of the generall,todeſcend unto the ſpe. 
cialls contained underneath the ſame whetee 
it enſueth hereof, that general Propoktions are 
the moſt ſpeedy inftruments of knowledge : for 
experience, which wholly is gotten by the ob- 
ſervation of particular things ( yes os co 
of ſpeculation) is{low, blinde, full, and 
Me” 3 ns and cruly called the miſftrefle of 

cs. 


FF perchanceupon occaſion of ſome former ſpee- 
ckes here publiſhed touching the univerſality 
- Grounds, there bee demanded this que- 
__ ou 
Why the Lawes of England at the firſt and 
from time to time, had not publiſhed afrer 
this Method of generall and ſpeciall Rules with 
therr exceptions, 
I anſwer 


- 
—- 
. 
' - 
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» I anſwer thereunto, chat many ancient writefs Anſwer 


atrempred char kinde of writing,and i 
ed'the ſame according to their foverall and ſun- 
dry gifts motEovieſſe:perte& cach than other : 
as by the treatiſes of Glanvile, Bratton, Britton,and 
others : 

Secondly, I fay that foraſmuch as dayly new 
queſtions came in debate whereof before had bin 
no reſolution, and wherein many times the leaſt 
variety of circumſtances doth alter the Law ; 
therefore onr Anceſtors thought it more conve- 
nient,to be rather governed by ag unwritten law, 
not left inany other monument,than in the mind 
of manzand t to be deduced by deceptation 
and diſcourſe of reaſon : and that when occaſion 
ſhould be offered,and not before. 

Thirdly, it is more convenient and profitable 


tothe ſtate of the common wealth to frame Law 


upondeliberationand debate of reaſon, by men 
skilfull and learned in that faculty, when preſent 
occaſion is offered to uſe the ſame, by a caſe then 
falling out and requiring Iudiciall determinati- 
on: forthenis it likely,with much more care, in. 
duſtryand diligence to bee looked unto; and 
mach more time ofdeliberation istheretaken for 
the mature deciſion thereof,then otherwiſe u 
the eſtabliſhing of any poſitive Law, might 
imparted concerning the ſame. 
of all, fichall good Lawes require perſpi- 
cuity and plainnefſe , and that in generality, for 
. vn there 


the mot part, lurkerh obſcurity ; 
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making and framing of a good Law,then the pre. 
ſent occaſion offered, fith thereby is brought to 
light, that which otherwiſc would not as much 
(many times) as be-thought'upongand giverh 
occa{ion to diſpute that which none would have 
thought ever ſhould have come-1n queſtion, 
And therefore not without due confideration a- 
mong the Romanes,Dsſputationes fori,and with us 
Demwrrers have ever becne allowed as Originals 
of Law. 

As touching the manifeſtation of Rules, all are 
aflirmative or negative : wherein though the afhr- 
mative be,for many cauſes,the more worthy, yet 
ſuch negation as implyeth afhrmation (and there. 
fore called pregnant) is not withour ſome ule in 
the ſetting downe and delivering of exceptions 
and generall Rules. And thus much touching the 
forme of Rules, Grounds,and Axiomes. 

The efhcient cauſe of Rules, Grounds, and 
Axiomes is the light of naturcall reaſon tryed and 
ſifred upon diſputation andargument. And hence 
is it,that the Law (as hath bin before declared) is 
called reaſ0n;not for that every man can compre- 
hend the ſame; but it is artificiall reaſon; the rea- 
ſon of ſuch, as by their wiſedome, learning, and 
long experienceare skilfull in the affairesof men, 
and know what is fit and convenient to bee held 
and obſerved for the appeaſing of controverſies 
and debates among men, ſtill having an eyeand 
due regard of juſtice, and a confderation of the 
common wealth wherein they live, for well ſaith 

eAvif2..3. Ariſtotle, Hoc quidem perſpicuum eſt,leges pro ratione 
Pee. Reipub, 


—_— 


(343) 
Reipub eſſe ſcribendas, And of this reaſon that we 


ſpeake of,7»{y hath a notable ſaying. Rativeſt ſo- c;. 1,0ffe. 


cictatis humane vinculum,ut oratio,que diceudo, com- 
municando,diſceptando,judicande,conciliat ynter ſe ho- 
wines conjungit,cy retinet natural: ſocietate,\ here. 
fore (1th the Grounds of Law are the foundation 
of Law,or at leaſtwiſe the Law it ſelfe delivered 
in manner of compendious and ſhort ſentences & 

ropoſitions; that which is the efficient cauſe of 

w,mult likewiſe be the cfhcient cauſe of thoſe 

Rules and Axiomes. 


Inaſmuch then as Primaria ; Kg cauſa juris, , 1 Co 


eft natura & ratio civilis, ex qui 


reaſon are likewiſe the principall and originall cap.zo, 


efhcient cauſe ofthe Rules, Axiomes, Grounds, 
and Propoſitions of the Lawz I meane Civils r4- 


t10,that 1s, reaſon reſpeCting juſtice and the Com- 
mon wealth. 


This reaſon hath in the written workes of the 
Lawes of this Land,cither been plainly publiſhed 
and exprefled in the bookes of Law, upon decep- 
tation of caſes indebate, and left untopoſerity, 
as the Lights,Rules,and DireCions, whereby the 
laid caſes fo called into queſtion, wereat the laſt 
decided and determined. 

Orelſc it is not at all expreſly publiſhed in 
words, but left nevertheleſſe implyedand inclu- 
ded in the caſes ſo decided, and therein doth as 
it were lye hidden; and.yer neverthcleſlef0 
eaſily, with.. induſtry. colleQed, and, inferred 
upon thoſe Caſes decided, and doth ag 
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follow uponthe reſolution of the ſame,and being 
thence drawne, may aboundantly ſerve to infinite 
uſes,in the determunating of other doubts, which 
daily doe and may come in debate. |Wherefore 
fith inthe Law(as in other ſciences)all arguments 
and diſputation doe either conſiſt of expreſſe 
proofe and allegationof Authority (which are 
calied Inartificial Arguments )or elſe of applica- 
tion and inference;as well the Rules to bee colle. 
Qed upon inference and application of other Ca. 
ſes, are to be regarded and to bee produced, as 
thoſe whichare dire& authorities, And foraſ. 
much as in very few caſes ofdoubr newly riſing in 
debate, and called into queſtion and controver- 
ſie,expreſſe proof and __ authority can be 
found; the Lawyer is moſt beholding ro Inference 
and Application, wherewith he is inftruted and 
taughr,that Caſes different in circumſtance, may 
be nevertheleſſe compared each to other in equa- 
lity of Reaſon, ſo that of like Reaſon, like Law 
might be framed. And by how much Applicati- 
on and Inference doth more depend upon wit 
and Arr,than the prodocing of cxpreſſe Authori- 
tie;by ſo much the more it excellerh the ſame, 
ſich the Allegation of expreſſe Authority,refterh 
wholy upon Induſtry and Memory in publiſhing 
and _— that which he findeth already framed 
to his ; 


.  ExpreſſeRutes, Axiemes, Gtdundsand Poſi. 


rions of the former fort arc publiſhed in the 
bookes of Law ;eirherin che Latine tongue, as arc 
the former'genierall rules firſt mencioned, and . 
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ſo infinire _ of that —_ z or _ in the 
French; in which tongue the rts of forepa(- 
ſed Cales arepubliſhed: unto cheuſe of poſterity, 
and wherewith the ſaid booke of yeares and 
rearmes (almoſt in every caſe therein found ) are 
fully furniſhed. So thar all, though it ſhall bee 
needleſſe ro make manifeſt that by. Example, 
whichofir ſelfe is evident ; yer ſtill ro purſue the 
former Method and order hitherunto obſerved, 
we ſhall eaſily perceive the ſame in this ſhort 
caſe hereafter expreſſed. 

Fn home avoit a luy & ſes heires le nomination del 
Clerke d"un Eſeliſe a un Abbe, & le Abbe doit preſen- 
ter ouſter le Cher e nominate al ordinary, ore le Roy 
ayant les poſſeſſions del Abbey adpreſent ſon Clerke_- 
al dit Eſglife eftant voide ſans yy 4 nomination. Et 
le opinion del Court fut, que le party que averoit le no- 
mination, avers Quare impedit wers le Incumbent 
tantum, ſans aſcun defle noſme Patron : Car le Roy ne 
poit efte ſue come difturber : Tamen foe 1's le Roy 
ne poit # Inſtrument al aſcun home. Et Shelley dit 
que i eft Inſtrument 4 chacun home : Cav per luy cha- 
enn Subjett ad Inſtice 4 Ivy miniſter, 


The Principles, Maximes, Rules, or Grounds 
exprefled in plaine words in this caſe, and which 
are indeede the very reaſon of the Reſolution: 
therein takenare theſe. 

1 Le Roy ne port efte ſue Come diſburber. 

2 Lowle Roy preſent per tort, Quare Impedit ſera 
port vers L' incumbent ſole ſans aſcun defte moſme P4- 
irone, 
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3' Le Roy ne poit eſte inflrument al aſcun home,fi 
come ſon ſervant. 

4 Per le Roy cheſcun ſubjeft ad [uſtice a luy mini- 

er. 

5 Le Roy eft inſtrument a chacun home pur mini. 
ſter a luy Tuſtice. 

Sothat the Reaſons of every Reſolution in any 
booke-Caſe being reduced into ſhort Sentences, 
Propokitions or Summarice Concluſions are the 
Grounds,Rules,and Principles that we do meane 
and ipeake of in this place. 

Such Summaric Concluſons, Corolaries,Rea- 
ſans, Grounds, or Propoſitions therefore as aforc 
declared,are delivered iathe bookes of Reports 
1n two manners. | 

Sometimes without any note or marke that 
they are Grounds or Rules, but onely as laid 
downe and diſperſed inthe Arguments and Reſo- 
ſolutions as ſhort Reaſons of the opinion or de- 
terminartionthere expreſled;as in the laſt example 
appeareth. 

Sometimes with a note or warke that they are 
Grounds, or Rules and Maximes, andare expref- 
ly inveſted with ſuch names, as in the entrance of 
this treatiſe hath appeared. And thus much of 
the Grounds or Propoſitions expreſled in che 
bookes. 

Now as touching the ſecond fort, which are to - 
be colle&ed, and inferred out of the Caſes left 
reported, we plainly may perceive the notable 
uſe of ſuch colleQion, in reading adviſedly the 
Commentaries of M*, Plowdey, or other the beſt 
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bookes of Reports, ordiligently obſerving an 
notable Argument made at this An in wa. the | 
Kings Courts in matter of Demurrer, where 
we may not thinkethat every caſecitedorallead- 
ged our of the bookes for proofe of the Contro. 
verſie, is therefore alleadged becaule it hath ex- 
preſſe matter therein publuthed in plaine words, 
and tending to the reſolution of the point in que- | 
ſtion : but at ſometimes, and that mot common- 
ly, ſuch proofe is produced upon inference, and 
yet nevertheleſs, ſufficiently pregnant to approve 
the matter whereunto it is rightly applyed:which 
inference and application proceedeth wholly up. 
on colleed Rules and Axiomes included in the 
reſolution of thoſe Caſes produced, although the 
ſame be not expreſly ſpokenor publiſhed therein. 

Wherefore notwithſtanding the beſt meanes 
of the collection of the ſaid Rules,depending on- 
ly upon Meditation, and reſting wholly upon the 
ſagaciry,wit,induſtry,and judgement of the Stn- 
dent,(becauſc every mans ſeverall conceit is in it 
ſclfe ſundry)may beſt be referred untothe ſtudent 
himſelfe: yer nevertheleſſe,ſhall irnor be amiſle 
here to manifeſt ſuch dire&ion therein as may be 
ooſerved with ſome fruir, 

1 Firſt, after the caſe read, letus conſider with 
our ſelves,& meditate in our minds,to what ſeve- 
rall purpoſes the ſame caſe may beeapplyed, aad 
what matter,or ſeverall mattersthe reſolution of 
the ſaid Caſe can confirme. Which when wee 
have conſidered of, it ſhall be good for our Me- 
moric to commit them to writing, 10 mm 

anc! 


23.H.8.48. 
by. I. Dyer, 


(248) 
and according to:this example following ; 

Fut move fi Tenant in tayle d mn Manour, a que 
vilains ſons regardant, en feoft un des vilains d'un a- 
cre per cel del Manor, & devy, coment que le Manor 
diſcend al iſſue intayle, wncore il ne poit ſeiſer ſon wi- 
lain tangue le acre ſoit recover. 

Vpon meditation had of this caſe, what it will 
prove,theſe Propoſitions or Rules following may 
caſily be colleed, 

1 Lou home ad forſque nn attion al principal choſe la 
il naver benefit del acceſſary, tanque il ad per recovery 
continue le principal. 

And becauſe here the whole principall is nor 
diſcontinued,bur onely one Acre,thereof may be 
colleced, 

Thar 

2 Regardancy ou Apendancy neft ſolement al tout 
le Manor mes chachun acre del demeanes. 

Moreover,becauſe the principall in this Caſe, 
viz.theacre diſcontinued,cannot be recontinued 
without ſuit to be attempted againſt the Villein, 
it followeth in Reaſon,that he ſhall not be infran- 
chiſed thereby : Whence alſo this Axiome is to 
be confirmed or proved, That 

3. Neceſſary ſuite ew vers un villeinper le ſignicr 
»e ehfranchiſe le villein. 

Hereof hath appeared that although none of 
theſe Propoſitions be expreſſed in the reſolution | 
ofthe Kid Caſe,in the booke wherein the ſame is 
left repored, yer nevertheleſſe are they neceſſari. 
ly implyed 1n the reſolution of the ſaid Caſe, as 
before hath becne declared, - 

: But 
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But if the Caſe ſo read doth conſiſt of many 
points or ſeverall queſtions ſunderly debated;eve-' 
ry. of them may hkewite bee ly and apart 
conſidered of, according ro the manner before 
ſhewed. - . - Qs 

A ſecond meancs, by Inferenceto colle&t ſuch 2 
Rules and propolitions asare before declared,/is 
by way of Argument by Lam. p6afy : For ſuppo- 
ſing the ſaid Caſe robe denyed to be Law which 
we have read , let us endeavour to draw the int- 
mediate reaſons thereot into a Syllogiſme- for 
confirmation ofche ſame. So that thereby,foraf- 
much as all Rules out of the Law are of two ſorts, 
that is, cither being the Reaſons ofthe Caſe, or 
the Caſe contracted ſhortly ir ſelfe, by ſuch man- 
ner of ment,the Major,and firſt Propoſition 
of the ſaid fyllogiRicall Argument, will bee the 

97 7 011045 WOE _— : The Minor or 
and the Conclyben will be; the concraQted caſe it - 
ſelfe : Which alſo will ſerve as a ſecondarie Rule 
ro determine other Caſes of equall Reaſon called 
into coneroverſie. For example hercin; wee will 


- 


take fheppinagol Hulls in g. Hen. 4.84; in'the 
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end of a here argued, where hee holdeth 
for cleere Law, 
Thar 


$1 wn home fait fine pur wn treſpas dont 11 'fut endite 9.H, 4.4.4 


\ Þ ſon boatheſeraeftapy 4 dire queil meſtny 'culpable; fil 

| ſoit tint implead apres. F 
But becauſethe ſame Spode Hep. 8, wee 
endeavouring to pro | ifme, 
han nd 


& 


*F 
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ſhall not .- <Arvearyge it, but alſo exemplifie 
Aer] elſe permit ade of 

M4188 | Nut ſers 4 coſt 1nu 
que i4 adfan ſatufattion, ou ad for pomeſhenene jo 


Ainor | Mes ceſfby que ad fait fine pur wn offence ad 
fait aſcun ſatisfaction & 1n ceo ad eſte puny. 

Concluſio | 11 g, ad fatt wn fine pur une tre(Þ as 0# au- 
ter offence ſera erp aces denier apres. 

Every of theſe propoſitions be eft-foones con- 
firmed not onely with the Caſe before ſpoken 
(for as they doeprovethe Cale, being the imme. 
diate Reaſons thereof, ſoare they ro be proved a- 
Raine by the Caſe as by their effe&) bur alſowith 
undry other Authorites found in the bookes of 
like cffe&, 

A third obſervation of Propoſitions and Axi- 
omes may bee drawne from the confideration of 
the Titleing words, or words which doe yeeld 
raatter of ctfect; whercof i ir- the caſe laſt remem- 
beedazciſnchas _ follow, trattiely. 

Fyne,E ſtoppet, temene, Now cul le,Party fc. 

And herein is tobe mediated þab confdered | 
whas Rules may be: derived and colleted out of 
theſajd vg and be ceferredto everyofthic ng 
Titles, as namety, 


| Vader Fi ines. 


\ 


Ine fant pur wn wf ence prove; ce wt le "= 
En «4, fo 


exe, 

2. F406 r l 
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Vnder Enditement, theſe. 


J home |, ot convince, d'un offence ſur ut Endite- 
ment ,4, ” ft al ſute le Roy tl ne deniera le dit offence, 
fol ſors apres ca implede al ſute del Party, 


Vader Eftoppel, theſe. 


ome ſeraeſts matter de Implication 4, im: 
H ply of contr o deſin diſant de 7.2097 


Vnder Non Culpable, theſe. 


On Culpable ne ſera plede per aſcun low per impli« 
Norte il ad confeſs be cauſe del aftion, nr 


Vander Party, theſe, 


1 offence ſoit commit cy bien al Roy que come al 
Party condemnation al ſite d'un A eux aydera Vas. 
fer in ſon ſme. 


A fourth manner of,obſervarion is to referre 
unto every Groundr Rule ſocolleted, aRule, 
more generall, ſo proceeding from the ſpecial] 
Rule unto the generall any n= and from that ge- 
nerall Reaſon unto a more As out of 

. 


= ſayd firſt Caſe may bec this generall 
ule. 
Home ne ſera permit 4 denier ceo que devant it ad 
fon implication de Record, 
fef per im =P Vader 
by - mae, X Gm = 


9: Hig. bo 


Stam 15 5-4 


cap. 62, 
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Vnder which Ground nor onely the firſt pro. 
poſed Caſe of g.Hen.g. 8. 4.may bee comprehen. 
ded;and divers others of like ette and purpoſe, 
and wiuch doe concurre under the faid Generall 
Rule, As for example. 

He which isarraigned, after he hath pleaded 
citherin Barreor in Abatement of the Appeale 


Stamf. 98. b. wheron he wasarraigred,may plcad over not gwrl- 
22.E,4-39 ty tothe felony : Except rhe Bar or Plea do com- 


rchend ſuch matter as doth acknowledge the fe. 

ony; as a-Relcaſe or pardog. Bur it be doe plead 
any (uch Plea or Barre,viF, Releale,or Pardon in 
in any Appcale or Enditement, he cannot plcad 
over Nt guilty to the Felony, becauſe thereby he 
confeſſerh the Felony by implication. 


21.H.4.69,s If ina Przcipe,the Tenant ſay that he is Leafſce 


Culpepper. 


for life,and pray in ayde, the demandant faith he 
hath fee, which the Tenant denyeth not, and 
therefore he is owted of the ayde : If after he will 
ſay he is Tenant for tearme of lite, and vouch, hee 
ſhaltnotbe thereunto received, 

Theſe Caſes with many other may bee com- 
prehended under the generality of the laſt ſpeci- 
fied Rule, and arc one in Reaſon, not under one 
immediatcReaſon, butAnder this Reaſon, v1z. 
Home ne ſerra admitt 4 contrat1ze ceo 4, 11 ad confe(s 
de Record. . 

Moreover there is another Caſe, one in effet 
of Reaſon with the former propoſed Caſe, which 
becauſe it is nevertheleſſe in circumſtance more 
generall, therefore it cannot bee comprehended 
anderthe laſt ſpecified Rule,as namely. 3 

+ : 


. 
2 


mm 
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Ifa man bee indicted of Travers, and there. p.H.4:3 5.6: 
npon be found guilty by verdi&at the ſuire ofthe 
King; Ifafter, the party again whom the Tra. 
vers was commitred , n__ action for the 


ſame Travers: the other 
guiltie thereunto. 

In the former Grounds, and Caſesthereupon, 
the partie was concluded by an implyed confeſſi- 
on; but in this laſt Caſe, he is convinced by an 0- 
pen tryall or verdit. And whoſoever will com- 
prehend both this and the former Caſes under 
one Ground or Rule, muſt make the ſame more 
general!l then the former,in this manner, 


11 not pleade Nor 


Home ne ſerra permit a denier tiel offence de que il 
poit efte comvince per matter de Record, 

And foraſmuch as a man fnay be convinced of 
anoffence as well by confeſſion,as by verdizand 
thatas well by implicarure confeſſion, as by ex- 
preſſe confeſhon : Therefore every of the ſaid 
former Caſes may bee concluded and compre- 
hended under the ampleneſle of this laſt remem- 
bred Ground. | 

A ſpeciall Ground may be reduced unto a rule 
or Propoſition generall, by ſeeking the Genus 
orgenera!l Notion of every Tireling word found 
in the ſaid ſpeciall Ground, As for example, 
the ſaid Propoſition before remembred, and 
which hath bcene exemplified with Caſes, was 
this, | 

Home ne ſerra permit a denier ceo 9, devant it 44 
Confeſs per implication de Record, 

| Kk 3 * Vpoh 
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Vpon the word(dexier)it may be drawne more 
generall, thus, 

Home ne |, __ de comtrary ſon att demeſne_ 
que devant il ad conug.. 

A more generall Reaſon whereof may againe 
be yeelded, thus. ! 

Seroit inconvenient que le ley alloweroit a diFe, & 
a dedi7e une meſme choſe de Record. 

Vpon the word (Confe/fron) theſe Reaſons alſo 
may bee aſſigned more generall than that firſt 
ground. 

Confeſſion de un eſt le plus pregnant proofe que pit 
efte encounter luy. 

A reaſon hereof : For, Le Confeſſion de chacun 
que concerne luy meſme ſera intend vr ay. For, 

Nul comvois le offence meliows que cefly que ad ceo 
commit & perpetrat. 

Vpon the word ( Implication) theſe general! 
Rules may be propoſed. 

Confeffion per Implication eft cy fort encounter le. 
Party come Confeſſion expreſſ. For 

Pre Implication eft equivalent al matter 
expreſſ. 

Vpon the word ( Record) ſormewhat likewiſc 
may be ſaid of like effe&; v1, thus, 

Matter de Record que eft grounded ſur le at atl 
Party meſme luy iſint liera que il ne contra dira cto 
apres. For, | | 

Le credit d'un Indicial atF ne ſera impeach per aſcun 
que eſt privy a ceo, For, 

Matter de Record eff plus hauls teſkemany in ley. 


Vader 


— — x __— 


—_— 
. Vnderthe word (Fine) 
this Ground or Rule, 

Fine que eft fait pur un off ence prove home culpable 
del offence. h 

Here hence theſe Propoſitionsbeing more ge- 
nerall,may be derived. 

Nul per Common preſumption voit faire volunta 
fine pur leeffence ae pak ir culpable. hw 

A reaſon whereof maybe thus. 

Pana culpam implicat. And Le Conſequent impor- 
ta ſon Principal. 

Hereof you {ce what abundance of Rules and 
Propofitions one Caſe containeth; and that we 
way deſcend from the particular caſe, to the ſpe- 
cial Reaſon, from that to a more generall, until! 
we finde out the very primaric ground of natural! 
reaſon, from whence all the other arederived. 

Herein this Caution is to bee confidered and 
had in minde, thar in collection of Grounds and 
Principles out of any propoſed Cafe, the ſame 
may be native,$ alwaies appliable & redaceable 
rothe a iare —_ ofthe faid can, - that 
in on of Argument,the farne Cafe ma 
becomes: and cfhcient proofe thereunto. f 

| Furthermore colle&ion of Propoſitions _ 
bee drawne and reduced from all the principal! 
places of [1 invention. . 
1 As from the Cauſes unto the Effe&. 


z And contratiwiſe from the EffeRs unto . 


their Cauſes. i; = 
3 Solikewiſe from the Confequent unte the 
Antecedent. . 


4 And 


there was mentioned 
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4 And from the Anrecedent to the Conſe. 
quent. * 

5 Moreover «4 Pari,as from the Equall or like, 

6 A majori from the more likely unto that 
which is lefle probable. 

7 And againe,from that which is lefle Likely 
or Probable co that which is more Probable. 

8 Finally,from che Contrary to his Contrary: 
ſith that Eadems eff ratio & proportio Contrariorum, 


T tc reaſons and cauſes whereſore theſe Propo. 

{itions,Rules,and Axioms (as hath been decla- 
red firſt in manner as aforeſaid ) are not onely to 
be conſidered,obſerved and colle&ed, but alway 
ro be had,and carefully to bee kept in memorie , 
and the exd and ſcope whereto they ſerve and tend, 
will manifeſtly appeare, as well by the obſcrvati- 
on of the right uſe of them,and the manifold uti. 
litic and great helpe, which riſech by the daily 
meditation therein, as likewiſe by the conſidera. 
tion and amendment of ſome inconfiderate abu- 
ſes which have crept into the daily handling of 
chem, both in judiciall places abroad, and in pri- 
vate exerciſesat home. 


 Theneceflary uſe of them therefore confifteth 
in two parts. 


I one ſerving to the obtaining of the 
knowledge of the —A 1 
2 The other in uſe and practice of the: Law 
learned by theſe Propoſitions and Rules, reducing 


them, as occaſion ſerverh,to publike and private 
behoofe, 


%s 
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The firſt is Speculative. 
This laſt PraQtique, 

As touching the firſt, the profit hence ſpring- 
ing may ſoone be ſeene and diſcovered, if wecall 
to our memory, that no manner facultic whatſo. 
ever to be learned by the light of Reaſon,can con- 
fiſt or be comprehended by the capacity of mans 
underſtanding, except (as beforealfo in part hath 
appeared) it be furniſhed with cerraine Aſſerti. 
ons, Precepts, Rules, and Propoſitions, and the , 
ſane adorned with theſe two qualities, Ywiverſa- 
litie and Yeritie, And as none may worthily take 
uponhim the name of a Divine, which is igno- 
rant of the Principles of his Science;nor any man 
may well arrogate the title or name of a Philoſo- 
-_= or Phyſitian, who knoweth not the ſeverall 

ales, whereupon, as upon ſupdry foundations, 
the ſaid ſeverall faculties are built and erected ; 
ſo none may be deemed a Lawyer, or admitted, 
or can give good adviſe therein, which know- 
eth not the Precepts whereon his Art d eth, 
or hath not read the determination of former 
doubts left reported in bookes,being the greateſt 
part of the written Law in this Land; And thence, 
not colleged Concluſions for the decifions of 
preſent and future controverſies. 

Moreover ſecing the Law of this Land is whol- 
ly Rationall (as hath been ſaid) wherein, as inall 
orher Sciences, the minde of man _— and 
k h the former publiſhed proceeding, by ap- 
titty and diſcourſe, colle&ing Primcny and 
Secondary Concluſions and IT it _— 

1 
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be otherwiſe, but that the obſervation of theſe 
Primarie and Secondarie Concluſions, muſt 
needs be the beſt, moſt approved, profitableand 
ſpeedie meane, for the attaining of the right, 
Grad, and infallible knowledge of the ſaid 
Lawes, 

And ifrhere be any way extant,or to be found 
by mans wiſedome, to purge the Engliſh Lawes, 
fromthe great Confuſions, redious and ſuperflu- 
ous iterations, with the which the Reports are in- 
teſted, or quit it of rheſe manifold contrarieties, 
wherewirh it 15 ſo greatly overcharged, fo that 
- the Coherencic, conſtancie, and conformitie 
thereof, is almoſt urrerly loſt, and not without 
ſomeblemith and revroach of our Nation and 
Common-wealth, in manner cleane aboliſhed, 
Surely, as to me ſeemerh, there is likelihood by 
that way and meanes to bring the ſame to paſle, 
or by none. For, by Rules and Exceptions, all 
Sciencesare and have beene publiſhed, put down 
and delivered: out of Rules and Exceprtions,a me- 
thod is framed, by which meanes men may view 
a perfect plot ofthe coherence of things: Even as 
ins large ſpred tree, from the loweſt root to the 
higheſt branch, from che moſt ample and higheſt 
Generall, by many degrees of deſcent, as in a Pe. 
digree or Genealogic, tothe loweſt ſpeciall and 
particular , which are combined rogether as it 
| wereina conſanguinity of blood and concordan.- 
cie Of nature, 

And yet therewithall peruſng the particular 
differences and degrees of diſtin tion beoverne 

them, 
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them,inall the courſe of humane ſtudies, there is 
none that doth more commend unto your cogi- 
tations the wonderfull force of mans wiſedome, 
theg,dorh this diſcourſe, which treaterth of the 
Principles, Grounds, Rules and Originals of Law 
and Iuſtice, being the chaine of humane ſociety, 
without the which it cannot conſiſt; and which, 
beſidesthe exceeding pleaſure that the conſide- 
ration therof breedeth in the well-affteted mind, 
isable to bring us ſpeedily to ripeneſſe and maru- 
ritic in that DA For, 

Principium eſt dimidium totins ſaith Ariſtotle, 

Short refined Reaſons of long perplexed caſes, 
doe,through cheir ſoundneſle, {atisfhie our judge- 
ments,through their brevity and (hortnefle,won- 
derfully delight the minde, through their pithi- 
neſſe, they may bee deemed incomparable trea- 
ſures, yeelding a great ſhew of wit, and wonder- 
fully ſharpning our underſtanding,of infinite uſe, 
inal! humane affaires, containing much worth in 
few words, no burthen to memory, bur once ob- 
tained,are ever retained, 

Sith all Sciences do rend to Verity(as hath bin 
before often affirmed) gg hich is the objec ofthe 
intelleuall part of our minde, And fith Veritie 
and Truth cagnot be obtained or found without 
due knowledge of the cauſes; Tunc enim (as ſaith 


the Philoſopher ) unwnquodque ſcire arbitramar, 


- £9 Cj us <7 4 & Principia cognoſcimws, And not 


unfitly ſaid the Poet, 
Felix qui potwit rerum cognoſcere tauſas. 
Then muſt the right ws duc obſervatis of _ 
= an 
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and ſuch like principles containing the Cauſes of 
things, be a direQion to condutt and lead us to 
the knowledge of that faculty and ſcience, where- 
of they are Principles. For from hence all arifi- 
ciall Demonſtrations are,and have beene drawne 
and deduced. 

To adhere thertore and wholly to reſpe& par- 
ticular caſes,withour any obſervation ofthe gene. 
rall Rules and Reaſons,and ro charge the memory 
with infinite ſingularities, isurterly to confound 
the ſame; a labour of unſpeakable toyle, & wher- 
in weſhallnever free us from confuſton; but en. 
gender in our ſelves, that wrong opinion which 
many have (amiſlc) entertained, that there is no- 
thing certaine inour Lawes, 

Finally, it the Law be every mans inheritance 
borne under the ſame, as notably (beſides our 

MT. Cicers owne Lawes)faith the Prince of Oratours, Tully, 
pre Cecinua, Major hereditas venit unicuique noſtrum 4 ſure & 
legibus, quam ab js 4 quibus illa bona relifta ſunt. 
Nam ut perveniat ad nos fundus, teſtamento alicuſus 
fiert poteſt : ut retineamus quod no/trum fattum eff, 
ſimeJurecivili fiert non poteſt, And all mens inheri- 
cance ſhall be cerraine hyth for the private repoſe 
of the people, and publike good and quier of the 
Common-wealth, We muſt needes rhinke the 
Law of this Land full of defe&, except wethinke 

and deeme ir tobe (as indecd it is)certaine. 

Who then can, without the conſideration of 
theſe univerſall Maximes, Propoſitions, Rules, 
and Principles, wherein certaintic is alone coR- 
raincd , attaine unto the certaine knowledge 

thereof? 


_—_ 
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thereof? for as it hath beene truly. publiſhed? 
Principiorum eft unumquodgue ſibi ipfs fides , Info. 
much that cum negantibus ea, non eſt diſputandum, 
10.El/7.271.4. Dyer, 26. 

Hitherto hath beene ſpoken what profit the 
carefull conſideration and obſervation of Princi- 
ples, Rules, and Maximes of the Law of this 
Realme doth give us, and what aſſiſtance we may 
finde therein toward the ſtudy and ſpeculation of 
the ſame. Ir reſteth therefore now, that ſome. 
what be ſaid of the commodity which may come 
ro him,that ſhall mannage and practiſe the ſame 
Lawes,and to what uſe this obſervation therein 
likewiſe ferveth. 

Two kindes of Arguments are noted by 
Morgan. 

ty ſont deux principall choſes ſur que CArguments Com. Col« 
potent efte fait ,s. noſtre Maximes,o& reaſonle Mere, thuft. 

' detonts Leyes,e+e. -I thinke by the latter of theſe, 
the uſe of Argumentation upon reaſons drawne 
from thelogicall place of invention, are tobe un- 
derſtood, as namely,to argue and reaſon in caſey 
cfdebate, from the cauſes, effects, parts, conſe. 

uents,miſchictes, and inconveniences, and ſuch 
like; which aptly may bee called naturall reaſon, 
becauſe all Art therein obſerved, is but the imi- 
ration of nature : which kind or courſe ot Argu- 
ment is much uſed in ancient bookes, when as 
there were feweſt bookes of reports extant. 

But by the former of theſe two fpecified kxindes 
of Arguments,is meant as maniteitiy appeareth, 
the helpe that Grounds and Maximes do yeeld in 

b Ll 3 chat . 
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that kinde. | For the underſtanding therefore of 
the right uſe thereof, it behooveth to conſider, 
that the ſame wholly doth conſiſt in the apt and 
convenient application of the ſaid Rules, unto 
ſuch particular caſes daily falling in debate, as 
may bee comprehended under the generaliry of 
the ſameRulcs,and may in every gelpeR be right- 
ly reduced therunto, fo that the Kule might ſerve 
as a well-grounded reaſon of the matter called 
in queſtion. 

To this effe& the Author of the Dialogues be- 
tweenethe DoQor and Student , after he hadar 
large ſpoken of the credit and ſuppoſed certainty 
of a Principle or Maxime of the Lawes of this 
Land, addeth further that ſuch Maximes bee not 
onely holden for Law,butalſo other caſcs like un- 
to them,and all things,that neceſlarily follow up- 
on the ſame,are to be reduced rothe like Law. 

A ſecond uſe of the obſervation of principles in 
Argumentation may be this, 

We arc taught (as ſaith _AMriffotle) and as like- 
wiſe hath afore beene remembred, by the elefis 
of principles to abound in matrer fit for Argu- 
mentation. Our propoſitions may bee) framed 
as parts of Syllogiſmes,or as antecedent propoſi- 
tions ——%z/ nm. _o——y by which forme of _— 
ments, this profit and commodity is reaped, that 
he which rightly uſeth the ſame, 1n proofe ordif- 

roofe ofany propoſed matter ſhall not need to 
all into any unneceſſay and extravagant matter, 
or = from rhe point that hee hath in hand. 
For it the parts of our argument ſo tobee —_— 
c , 


. 
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ded,doe confift of Propoſitions whichare Princi- 
ples in Law, and be in due and expedient man- 
ner framed and combined together, the Conclu. 
fon,which is the point in queſtion, will follow, 
either neceſſarily or probably, according to the 
truth of the ſaid propoſitions, for as we have be- 
fore ſhewed, that by reducinga Caſeto a Syllo- 
iſme, we might finde ſome ot the principall rea- 
ons and propoſitions , whereupon the verity of 
the ſaid caſe,being the concluſion, dependeth; as 
trying out the cauſe by the effe&t : So ofrthecon- 
trary part, to frame the effe& by the cauſe , the 
ſaine propoſitions will,as they confirme one caſe, 
ſo likewiſe eſtabliin all other ſpecial! caſes,which 
ſhall happen ro concurre in equall and like rea- 
ſon, or be reducible to, or uader, the generalitic 
of the faid propoſition. 

Andalthough the Lawyer be not tycd to this 
ſhort courſe of Argument current in eataece 
in whatſoever large diſcourſe of Argument, if 
this forme be reſpected, though amplified and 
enlarged with Proſyllogiſmes, after the manner 
of Rhetoritians or Orators, it will yeeld the fruit 
afore remembred. Thereare in our bookes ex- 
tant of both,as namely, by Conwby, to provethar 
a man might grant his Leaſe for yeares withour 
Decd, uſeththis plaine and expretle Syllogiſme; 
whereof every propoſition being a Ground and 
Principle in the Law, the Conclukon neceflartly 
doth follow. 

1 Major | Choſe que jeo poy prender in leaſe ſans 
fat poret paſſer hors F moy ſans fas. 

2 Minor | 
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2 Minor] Et un leaſe de terre pur terme od anus eff 
bon ſans fait. 

3 Concluſio] Ergoper meſme le reaſon il port paſſer 
hor: del Leſſee, & ces ſans fait, 

10:H.7.134 Likewiſe a queſtion grew whether the heire or 
executor were tO have a furnace fixed unto the 
ſoile,or ſuch chattels as were annexcd to the free- 
hold afterthe death of the Teſtator,or no;zwhere 
the Reporter putteth downe the opinion of Reede 
chiefe Iuſtice, Fiſber and K ing ſmil/,that the exccu- 
tors ſhould not have the ſameunder the frame of 
this forme of Syllogiſme;whercofevery propoſi. 
tion 1s a Rule of Law. 

1 Major] Ceux choſes que ne poient eſte forfeit per 
wtlary in perſonall ation, neeſte attache in Aſfiſe ne 
drlraine per le ſignior pur Rent tiels choſes executours 
naveront, 

2 Minor | Mes un furnace ou table fix ſnr la terre, 
ou poſſes, 01 17 pale,ou wn —_— un lit} meriſme, 
ou bord annex al franktexant, ou houſe & fenefters 
axters tiels ſemblables queux ſout annex al franktene. 
ment, & ſont fait pur un profit del inherit ance, ne poi- 
ent eſte forfeit per utlary,ne attach,ne diſtraine. 

3 Concluſio| Ex conſequent! ſequitur que execn- 
10urs naveront tiels cheſes. 

As touching the ſecond ſort of Argument by 
Syllogiſme, in the Commentaries of Plowden the 
ſame is very frequent and uſuall. And herein to 
take example out of the firſt caſe, becauſe ir firſt 
commeth to memory; All the ſaid Argument of 
Griffith in the caſe of Foesſſa,may be reduced into 
this Syllogiſme ſer forth in the engrance theneol 

Major | 
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Major] Chaſcun agreement covient efte perfeft, 
ein leite. o feperf 

Alinor | Etle evidence icy ne prove t agreement 
defte perfett ne plainne compleit mes p!ns hes COm- 
munication ou parlance que un agreement . 

- The concluſion is ſuppreſſed, for that it appa- 


rently folloggeth of the premiſes, untill the er:d of 


the argument; where at laſt-it is expreſſed in this 
matriner 


Concluſio| Et iſfint le agreement eft imperfett 4 4. 
ner atFion pur le ſubſedy per que le agreement intend 
per le ſkatute neſs accomply. 

The Major Propoſition is amplified with this 
Profyllogitine. 


Cay agreement concernant perſonall choſes, eft tn 
meruel ofou des parties, ot eſte ——_ 0Ve wp 
recompenceon auterment doit effe cy certaine & ſuffi- 
| Cient que doit doner attio, ou auter remedy pur recom- 

pence, ef ſil ifemt neft, donque ne ſera dit agreement 
mes plas toft un nude communication, X 
this propoſition he prooveth by the caſes 
thereafter by him alradnads f 


The Minor propoſrtion of the firſt SyllogiſtF | 


is there enlarged, where he further addeth. 
Et iſſint in noſtre caſe emtant que eff atute de Ann.1. 
Regis nunc cap.3.4c. untill theend of thecaſe. = 
The like may bee obſerved in every good and 
ment bur wee ſtand not upon ex- 
ample, 
third profit may be conſidered herein : for 
many times it falleth out , that we perceive a co- 
her ence and —_  - divers and fan- 
os 4 
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dry caſes,which therefore we know are applyablc 
ro our purpoſe;and yer nevertheleſſe, except we 
draw - unity of reaſon ſo found and conſidered 
in the ſaid caſes,unto a ſhort Sentence, Ground, 
Rule or propoſition, wherein they may concurre, 
and doe agree; we ſhall bee driven with long cir. 
cumlocution and-many words, <0 wake manifeſt 
our meaning inthe allegation'Þf rac Tame;eſpeci- 


ur are upon ſome 
conformity further off,. tobe reſembled each ro 


other. As forexample. 
1 Hew-7-4-b.. Le Roy me poit arreſt un honje ac ſuſpition de treaſon 
ou felony,luy meſme, come un/ſubjett poit faire, pur ceo 
que ſs 11 fait tort in ceo feaſamt, le party iff1mt injury ne 
poit aver attion ewvers uy. | 
$7 home ſoit in debt a un ſur contratt ſans ſpecialty, 


49-E4.3.5-4 's due ſoit wilace in ation 


: apres cefly a que le det e 
© pl ok a2 _ naver ceſt dett pur Putlary 4 luy for- 
9 - G / , , 
fert,pur ceo que dong, le defendant perderoit tt benefi 
acl ley gager que il puis aver in ſute de ceo commence_ 
vers luy per le Credrtour. | 
25.Ed.3.48, Coment que leſtatute de W. 2.cap.z. done veſceit « 
a, b, ceſty in le revver ſion generalment uncore ſi le tenant pur 
Com.Wal- 114 ſoit lou le Roy ad le reverſion; & i eflant implede 
fingh.' {ait default apres defawlt, le Roy we ſaf « receive come 
common perſon ſeroit .Car ſur le reſteih,lt demandant 
doit counter wers ceſty que eft receive, Mes iſſent ne poit 
aſcun counter vers le Rey ne luy ſuer, mes per por ; 
Et pur ceo,ft le Roy ſeron reſcerve le breve,le demandit 
teroit maintenant ,C pur ceſt miſchiefe, al deman- 
dan le Roy ne ſerareſcerve : mes ſou droit ſera ſave_ 
per ater meane. Theſe 


© = 
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Theſe three caſes greatly do differ both inthe 
circumſtance of matter,and in the immediate rea 
ſons,and yet neverthelcfle have ſome reſemblice, 
and a kinde of conformity and likenefſe, between 
them each to other. 

1 Firft they all concerne the K 

2 Secondly the King in every of them is re- 
ſirained from that power or benefit that his ſub. 
je hath. For 

1 In the firſt,he cannot arreſt oneas his ſubject 
may, 

4 In the ſecond hee ſhall loſe that debt which 
his ſubjeR, in whole right he claimerhit, ſhould 
recover, 

3 Inthethicd he ſhall not bee received where 
rhe ſubje& might. 

And laſtly, in every of theſe caſes, if the King 
ſhould bee admitted to docasa common perſon 
mighr,the ſubject in ſuit with him ſhould ſuſtaine 
greatprejudice. For 

1 In the firſt hee ſhould not bee permitted to 
puniſh the injury done to his perſon. 

2 Inthe ſecond hee ſhould loſe the benefit of 
waging his Law, And 

3 Inthe third and laſt have his ation debated 
without his default. 

Thelikenefſe of which caſes cangor fo well be 
conceived without many words, except wee re- 
duce unto ſome generall Axiome the unity and 
reſemblance of reaſon found in them. And there- 
fore this without more might have 


ſufficed for a 
Mma. VWhese 


v 
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Where the ſubje& by reaſon of ſome Preropa. 
rive, that is inthe King, ſhould otherwiſe be put 
toa prejudice ; there the _ ſhall notbe allow. 
ed that benefit which every of his ſubjes by Law 
enjoyeth. 

In which general! Axiome or Rule, a:generall 
reaſon of all the ſaid ſeverall Cafes doth equally 
CONCUITE. 

By this obſervation wee may reape likewiſe a 
fourth commodity,after this manner. All rhe Re. 
ports do conſiſt of particular Caſes. Every parti. 
alar Caſe hath his ſeverall Circumſtance. Cir- 
cumſtanees are ſingular, and hardly retained in 
memorie. For,trve is that ſentence, which Bra. 
fon hath borrowed our of the Civill Law ,0mnia 
habere in memaria, & in wnlls errare,divinum eff po- 
time quan humanum. \Wherefore when the Caſe 
is out of memory, and the circumſtances thereof 

ire forgor, the Reaſon yet remaineth, and is 
had in memory. For, Memoria imtellefliva ft uni- 
ver ſalium, nt eft ;pſemet intelletFus. 

It is not the Caſe rvled thisway, nor that way, 


Meth. Gri- bat the reaforrwhich maketh Law; For,Non qui4 


tone 
ji; (6b, t. 
CaP-4+ 


balars pr «- fit imelligere ſufficiat, ſed cur fit diljgentiu IRquira- 


tw. Sorhat hee which by obſcrvation of theſe 
Grounds & principles, remEbreth but the reaſon 
(as he cafily may) ſhall fo faſhciently refolve all 
doubts oflike degree,as if he had remembred the 
a——_ Cafesfrom which the —— is -* 
.Alrhoughin argumeet,l e,not only 
the ce Boe likewiſe the ſpeciall Ca- 
ſes arcas proofes produced and alle ; 
J ade Laſtly, 
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Laftly,ſith the choſen and colle&ed el. 
ons and principles in manner as aforeſaid, for our 
betteruſe behooveth ro be commtred'ro writing, 
we may caſily wicthour great trouble, by diſpo- 
ſing of themorderly, frame a DireQory, in man- 
ner cither of a methodicall Treatiſe, or of an Al- 
phabeticall Table,fit and convenient borh for the 
ſpcedy finding ofthat we would ſeeke, and the 
ready having of that we can wiſh for, turpaſſing 
the bench of any Abridgemene heretofore cx- 
tanr, 

And thus much tore'ng the commodities 
poun by the conſideration and collection of 

rinciples,Rules, Axiomes,Grounds& Maximes: 
and ofthe ſcope and end whereunto they tend in 
managing of our Lawes, as well tor the behoofe 
of the Student, as for the uſe of the Practiſer. 
And now remaineth that a few words bee fayd to 
forewarne both, of ccrtaine abuſes ordinarily 
bred herein. 

1 The firſt Abuſe is, that neither the Ground 
often-times produced doth come neere the Rea« 
ſog of the Caſc,in queltion;northe Caſes allead- 
ped to prove and fortific that Ground, do direa- 

y confirme the fame. A fault very uſuall in pab-- 
like exerciſes;and may be redrefied,if we do call 
ro minde that any caſc alleadged ought nor to be 
wreſted to prove the Rule or Ground alleadged, 
but the Rule, Ground or Principle ought tobe the 
very immediare or ſecondary reaſon of the Cafes 
whence it is drawne, and whichcaſcs are b 
to-conkrme the ſame. in ſuch- fort, that all the 

Mm-3 Caſes 
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Caſes alleadged doe concurre in equality of -rea- 
ſon, likenefle, and proportion, and infu 
of the Principle ſo produced. And that thegroid 
or principle bee a reaſon of the queſtion in vari- 
ance, to ſubvert or confirme the fs, Whercin 
alſo let this be weighed,that a few principles can- 
not ſufficiently ſerve to ſupply al occaſions in that 
achalte, but the ſame muſt be drawne and dedu- 
ced ofall Cauſes, Titles, and matters in the Law 
tie for argument and uſe. 

2 Alccondprincipall overſight is this, Many to 
provetheir opinion 1n the controverſic propoſed, 
frame their reaſon rightly from ſome notable 
Ground, and knowne principle or Rule , which 
though it be well applyed, yet nor regaraing the 
manitold Exceptions whereunto the ſame Princi- 
ple is ſubje&,rhey doe ſet ir forth ſo generall,that 
1t giveth their adverſary ſome cauſe of challenge 
and cavill thereunto, by objeAting ſome inſtance 
or caſes upon exception of the ſaid Rule : and 
thereby doth not only ſeem to enteeble rhe ſame, 
inſhewing the fallacies thereof, but ſometime in 
ſhew, weakeneth the whoſe reaſon and argument 


rounded _—_ 

: The third abuſe of theſe Principles or Pro. 
polittons,is, in the roo much trequenting and of- 
ten needlefle uſe of them. For ſomerimes the ob- 
ſcurity ofthe cauſe, may requireſome other man- 
ner of argument,drawn from places of invention, 
which may content and fatisfic the minde of the 
hearers much better. And ſometimes the clear. 
neſle of the matrer it ſel fe, needeth nor ſuch pre- 

| paration 
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paration of proofe and confirmation of thoſe 
principles and rules. For then is the moſt and beſt 
of them, when that both propoſitions and Caſes 
ro confirme the ſame, have great coherence with 
rhe queſtion, whea both the circumſtance of the 
Caſe in queſtion ,and the cauſe of doubr doe give 
occaſion to uſe themyſo that which thereby is at- 
hrmed,may righely be reducible tothe purpoſe. 

4 Finilly,ir ſometimes fallerh our to be a faule 
overmuch to abound in well doing.0mne nmmiymn 
vertieur iu vitium, (aith the Proverbe; for ſundry 
times it happencth, that it is very convenient and 
dire&torhe matter to make argument upon a 
well applyed Principle , Rule or Cad, wiueh 
by men of great learning and reading is ſome- 
times ſo ſuſhcierly handled, with ſuch abundance 
and ample furniture of notable and dire Cales, 
that their endeavour hercin deſerveth high com- 
mendations: yet more conventent were it, that 
their paines were lefſe, For to what purpoſe be- 


hooverh ir, ro heape Caſe upon Caſe, as it were 


one on the neck of another, Pel;9n upon 0([a? 
whereas many probable reaſons, though 
confirmed with. few good Caſes, 
breed greater contentation to the 
hearer,by reaſon ofthe ſeve. 
rall proote made thereby 


then many 
Caſes, 


# INTS. 


« 


REPRODUCED FROM THE COPY IN THE 


- 


HENRY E. HUNTINGTON LIBRARY 


FOR FEFERENCE ONLY. NOT FOR REPRODUCTION 


